CHAPTER 1 



INTRODUCTION 



1. The Home Secretary asked the Advisory Council on the Penal System 
in November 1966 to consider what changes and additions might be made in 
the existing range of non-custodial penalties, disabilities and other require- 
ments which might be imposed on offenders, and in this connection to consider 
specially the position of the professional criminal. We were appointed as a 
Sub-Committee to undertake this enquiry. 



Membership 

2. The Advisory Council on the Penal System has no justices’ clerk amongst 
its members, and Mr. Cliislett, who until recently was Clerk to the Croydon 
Justices, was co-opted as a member of the Sub-Committee. The Baroness 
Serota had to resign from the Council, and thus from the Sub-Committee, in 
June 1968 following her appointment as Baroness-in- Waiting; and in Sep- 
tember 1968 Mr. Noble, who at that time was also Chairman of the Advisory 
Council for Probation and After-Care, was obliged through pressure of work 
to decline the Home Secretary’s invitation to continue to serve as a member 
of the Advisory Council on the Penal System. We should like to put on record 
the considerable contribution which they both made. Lady James of 
Rusholme, Professor Trasler and Dr. Nigel Walker joined the Council later 
in the year and were appointed to the Sub-Committee. Lady James of 
Rusholme is a member of the Advisory Council on Child Care and Dr. Walker 
a member of the Advisory Council for Probation and After-Care. We have 
found it most useful to maintain this personal link with both of these bodies. 
Mr. B. C. Cubbon and Mr, J. H. Walker, then of the Criminal Department 
and Probation and After-Care Department of the Home OfiS.ce respectively, 
originally acted as our assessors, and were replaced on their transfer to other 
departments of the Home OflSice by Mr. Moriarty and Mr. Kent. 



Meetings, visits and evidence 

3. We held 39 meetings and received written and oral evidence from a 
number of organisations and individual witnesses; a list of those concerned 
is at Appendix A. We made written enquiry of selected foreign and Common- 
wealth countries regarding their use of forms of penal treatment which do not 
deprive offenders of their liberty; and an extension of our terms of reference 
to include forms of intermittent custody led some of us to visit a number of 
European countries in order to gain first hand experience of the working of 
these semi-custodial forms of treatment (see paragraph 4 below). Represen- 
tatives of the Sub-Committee also paid a short visit to Stockholm to discuss 
with the authorities there the use of the day-fine system. The nature of our 
enquiry did not necessitate undertaking a programme of visits in this country, 
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although our Chairman and some of our members visited the Greenwich 
attendance centre in May 1968. 

The scope of our enquiry 

4. Our assignment represents the first comprehensive enquiry into the 
adequacy of the existing powers of the courts to deal with offenders aged 17 
and over without resort to custodial sentences. The Advisory Council on the 
Treatment of Offenders reported in 1957 on alternatives to short terms of 
imprisonment, and again in 1962 on non-residential treatment of offenders 
under 21, but our terms of reference go wider than either of these two enquiries. 
We were concerned as much with adult as with young offenders; and, although 
our primary task has been to devise alternatives to custodial sentences, we 
have also considered the need for a wider range of non-custodial powers for 
dealing with those who are not deprived of liberty. Nor have we stopped 
short at non-custodial penalties ; in the course of our work we were struck by 
the fact that no attempt had been made in recent years to explore the field of 
semi-custodial penalties, although the use of such penalties is now well estab- 
lished abroad. A search for forms of disposal which are alternative to complete 
deprivation of liberty with its disruption of family life and employment ought 
not to stop short at purely non-custodial methods; where deprivation of an 
offender’s leisure is desirable, there may not be much difference in principle 
between, say, some form of evening attendance centre on the one hand, and 
on the other, week-end imprisonment, or systems of work release under which 
prisoners are allowed to work at their normal occupation during the day but 
are required to return to prison each night. At our request, therefore, our 
terms of reference were extended to permit us to examine the case for introduc- 
ing in this country forms of intermittent custody such as week-end imprison- 
ment. This has inevitably prolonged the duration of our work. 

5. Our study has been carried out against the background of recently intro- 
duced changes in the penal system effected by the Criminal Justice Act 1967. 
Since it is still too early to assess the working of these changes some of our 

onclusions are provisional. The development of the Government’s plans for 
ealing with offenders who are children or young persons, which has cul- 
minated in the Children and Young Persons Act 1969, has enabled us to 
concentrate our attention on methods of treatment of offenders aged 17 and 
over. 

6. In general, our concern has been with the average run of minor offenders. 
Although we have been directed to pay particular regard to the professional 
criminal, we have not seen much scope for the development of non-custodial 
penalties for offenders in this category, unless the definition of professional 
criminal can be said to embrace the ineffective and feckless minor recidivist 
who makes a precarious living from crime. There was general agreement 
amongst those whom we consulted about the need for forms of supportive 
treatment which would enable this type of offender to be dealt with in the 
community. 



The need for innovation 

7. In a few cases, in which some relevant experience is already available, 
we have recommended that the courts should be given new powers without 

2 



Printed image digitised by the University of Southampton Library Digitisation Unit 



more ado. Many of our proposals, however, take the form of recommenda- 
tions for experiment. In this context we would emphasise the need for evalua- 
tive research in every instance in which an innovation is introduced. We are 
well aware that every new form of sentence which is not definitely known to 
be more effective than existing measures increases the risk of a wrong choice 
on the part of sentencers. Moreover, in the present state of knowledge the 
probability of such mistakes is unlikely to be substantially reduced by current 
methods of diagnosis and assessment, since these can seldom predict more than 
the chances of an offender getting, or not getting, into further trouble, without 
being able to indicate how these chances might be modified by the imposition 
of any particular sentence. We do not, however, regard this as a conclusive 
objection to the introduction of any new measures; the solution is to experi- 
ment with such measures and to evaluate them. 

8. In the light of enquiries which we have made of the courts we are in no 
doubt that they themselves feel that their powers are too limited. There is 
a widely held view amongst sentencers that many offenders are sentenced to 
imprisonment, not because this is in itself the sentence of choice, but, in 
effect, for lack of any more appropriate alternative. Some sentencers whom 
we consulted tended to think in terms of recognised categories of offenders; 
others were disposed to identify the need by general reference to the kind of 
situation in which the various penalties at present available seemed inappro- 
priate. For these sentencers it was, for example, a common experience to 
have to deal with cases where the offence required the imposition of an effective 
deterrent both to the offender and to others; where a fine was in effect no 
penalty, because the offender was either well-to-do or dependent on his 
parents; and where a custodial sentence was in all the circumstances, and 
with all it involved, too harsh, or inappropriate in the sense that it would be 
likely to embitter or contaminate an offender who was not already steeped in 
criminal behaviour. 

9. We share the view of these sentencers that there is room for further 
development of alternatives to deprivation of liberty. Imprisonment is not 
only inappropriate and harmful for many offenders for whom it is used; often 
it is also a wasteful use of limited resources. Cost is not the only factor, but 
it is worth observing that, quite apart from the increased risk that the State 
would have to support the family of an offender deprived of liberty, the cost of 
maintaining an inmate in a prison service establishment is on the average about 
£22 a week. No official estimate has been made of the average cost of super- 
vising a probationer but we would judge it to be of the order of £1 a week. 

10. As to the form that new non-custodial penalties should take, sentencers 
who were impressed by the futility of committing any offender to prison in 
many cases were generally baffled by the difficulties of devising any satisfactory 
alternative. Those suggestions that did emerge amounted in the main to some 
form of community service during leisure periods; a wider use of some form 
of attendance centre; semi-custodial penalties under which the offender either 
worked in the community during the day and returned to a residential estab- 
lishment at night, or was detained during week-ends; and hostels for inade- 
quates. 
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Female offenders 

11. Female offenders are seldom deprived of liberty; not only do women 
commit much less crime than men, but a much smaller proportion of those con- 
victed are sent to custody. We are confident that in general the courts impose 
custodial sentences on such offenders only as a last resort. The number of 
women and girls in custody remains remarkably small, although there has 
been a marked rise since the end of 1969, On 30th April 1970, 1,016 women 
and girls were detained (815 at 31st December 1969) out of a total of 
39,254 persons then in custody. The scope for reduction of the prison popula- 
tion is therefore much more limited for females than for males, and the 
difficulties of organising suitable non-custodial penalties are correspondingly 
greater, because there are so few offenders in any particular area. We have 
not found it necessary to recommend any new form of non-custodial penalty 
designed exclusively for female offenders. We are, however, very conscious 
of the social problems that arise when women with young children are deprived 
of liberty, and we would hope that some of our proposals, in particular those 
in Chapter 3 for a scheme of community service for offenders, will have a 
useful application to some categories of female offenders who are at present 
sent to prison. 



Offenders requiring special treatment 

12. We have not examined the adequacy of the existing provisions for dealing 
with offenders who suffer from mental disorder warranting reception into 
guardianship under section 60 of the Mental Health Act 1959, or those who 
may be made subject to a probation order under section 4 of the Criminal 
Justice Act 1948 with a requirement of psychiatric treatment. The treatment 
of mentally disturbed offenders is a very large subject which would require 
extensive examination, and it would be unsatisfactory to attempt to consider 
non-custodial methods of treatment of mentally disturbed offenders without 
also considering forms of treatment in situations where the offender is detained 
under compulsory powers. Nor have we examined the special problems 
presented by offenders requiring treatment for alcoholism or for addiction to 
drugs. The Home Secretary has appointed an interdepartmental Working 
Party to consider the treatment of offenders who habitually commit offences 
involving drunkenness, and we understand that it will shortly report.^ The 
question of the treatment of drug addiction is a matter being studied by the 
Advisory Committee on Drug Dependence. 



Miscellaneous 

13. We have not thought it necessary to describe in our report all the many 
proposals put to us for new or modified forms of penalty. We should not like 
the authors of these proposals to think, because they do not find a place in 
our report, that we overlooked them or concluded that they were without 
merit. The position is rather that we have aimed at avoiding minor modifica- 
tions or extensions which complicate the powers of the courts, and have con- 
centrated instead on a few substantial extensions. 



^ Working Party on Habitual Drunken Offenders. 
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CHAPTER 2 



THE FINE 

14. The fine is the most commonly used of all the penalties available to the 
criminal courts as a whole and appears to be one of the most ejBfective in 
relation to oifenders of almost all age groups and criminal histories.^ Pro- 
visional criminal statistics for 1969 show that fines were imposed on 95% of 
offenders who were found guilty of non-indictable offences ; 98 % of offenders 
found guilty of non-indictable motoring offences and 89 % of those found 
guilty of other non-indictable offences were so dealt with. Of the offenders 
found guilty of indictable offences at magistrates’ courts 49% were fined. 
The last two decades have seen an increase in the use of fines by higher courts : 
in 1950 of those found guilty on indictment 6% were fined: by 1967 the 
proportion had risen to 21 % although it fell to 13 % in 1968 and 1969 after 
the introduction of suspended sentences.^ 

15. Several radical changes in the law concerning fines and their enforce- 
ment were made by the Criminal Justice Act 1967. The Act increased the 
maximum fines which magistrates’ courts may impose for a wide range of 
offences; placed responsibility on magistrates’ courts for the collection and 
enforcement of all fines and recognizances, irrespective of whether these were 
imposed on indictment or on summary conviction; made further provision 
to ensure that in general offenders were given time to pay and were not com- 
mitted in default unless a means enquiry had been held and all other means of 
enforcement found inappropriate or unsuccessful; gave magistrates’ courts 
power to remit fines in whole or in part; and introduced enforcement by 
attachment of earnings and by proceedings in the civil courts. It is too early 
to assess the effect of all these changes, although we note that they have 
been followed by a marked reduction in the number of committals to prison 
in default of payment (from 13,115 in 1967 to about 8,500 in 1969). It would 
be incautious to draw any firm conclusion from this development since there 
are a number of other factors which might have affected the situation; and it 
has yet to be seen whether the additional obstacles to imprisonment in default 
erected by the 1967 Act have simply operated in many cases temporarily to 
defer committal to prison. We understand that there is a widespread impres- 
sion among justices’ clerks that since the Act the number of fines which are due 
but unpaid has increased significantly. 

The imposition of fines 

(a) The offender" s means 

16. We have considered whether there are any steps which could be taken 
to improve the use of the fine as a penal measure. One suggestion commonly 



^ The Sentence of the Court, 1969, H.M.S.O., Annex, paragraph 13. 

^ The statistics given in this paragraph and in paragraph 106 are on the basis used in the 
Criminal Statistics. That is, the figures relate to penalties imposed on offenders for their 
principal offence; penalties imposed for subsidiary offences have been disregarded. 
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made is that the fine should be related more accurately to the offender’s means. 
We have considered this suggestion, and the criticism underlying it, in some 
detail. The courts are not in terms required to inquire into means before 
imposing a fine, although, insofar as the means of the offender appear or are 
known to the court, section 31 of the Magistrates’ Courts Act 1952 requires 
magistrates’ courts in fixing the amount of a fine to take them into considera- 
tion among other things. There is no equivalent provision for the higher 
courts, although they are more likely to have access to information about the 
offender’s means than magistrates’ courts. We are not clear why there should 
be no corresponding statutory obligation on courts of assize and quarter 
sessions, and we would think it right for this deficiency to be remedied. 

17. In considering the offender’s means, a distinction must be made between 
cases where the offender is present in court and where he is not. It is a long- 
established practice to dispense with the attendance in court of a defendant 
charged with a minor offence, and this practice was given legal effect by the 
provisions of the Magistrates’ Courts Act 1957, enabling the offender to plead 
guilty in his absence. It is clearly not easy for account to be taken of the means 
of a defendant who pleads guilty by post or is otherwise dealt with in his 
absence, although it is open to the court to adjourn and to summon the 
defendant if they have in mind to impose a relatively high fine or where they 
think it desirable to have information about his means. Specific provision is 
now made in the form for pleading guilty by post to enable the defendant to 
draw attention to his financial circumstances when he notifies his plea, if he 
thinks that they constitute grounds for leniency. We understand, however, 
that few give helpful information on this form. In practice, it may safely be 
assumed that it is rare for a court imposing a fine in the absence of the offender 
to be aware of his means, and that the tendency is towards standardising fines 
for these less serious offences. There have in fact been moves in recent years 
designed to assist magistrates’ courts to achieve a greater consistency in 
fining, and with this object in view information has been circulated to justices’ 
clerks by the Lord Chancellor’s Office and the Home Office about the average 
fines imposed for exceeding the speed limit on public roads. 

18. We would, however, draw a distinction between undesirable incon- 
sistency in sentencing and uniformity of sentencing which fails to take account 
of the varying means of oflfenders. We suspect that, even where the offender is 
present in court, means are often ignored and that, where they are taken into 
account, the process is to a large extent one of scaling down only; i.e., the 
courts fix the fine by reference to the seriousness of the offence and scale it 
down if it seems excessive in relation to the offender’s means,^ so that there 
is no corresponding upward adjustment in the case of the better-off offender. 
This is speculative, although some interesting light has been thrown on this 
subject by the preliminary findings submitted to us in 1969 of a study carried 
out by Dr. Roger Hood of the sentencing in magistrates’ courts of offenders 
convicted of serious motoring offences. Dr. Hood’s research would indicate 
that a substantial minority of magistrates think the means of the offender 



^ K may be noted that the duty imposed on the courts by section 31 of the Magistrates’ 
to take account of available information about the means of an offender 
f iai of the fine was originally enacted in the Criminal Justice Administra- 

Ke&ull of payZn? of a flS 
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irrelevant even in the more serious cases; the suggestion being that income 
should be taken into account, if at all, only when adjusting time allowed for 
payment. We think that this approach is wrong. We recognise that in this 
area we are at the mercy of what it is possible to achieve, and that it would be 
unrealistic to think that hard-pressed magistrates’ courts, in dealing with the 
very large numbers of offenders who are sentenced in their absence, could 
accurately differentiate between all of them according to their means, even if 
the relevant information were made available. In general, however, we think 
that fines should be assessed according to the offender’s ability to pay, and 
that it is not enough to give effect to this principle solely by the exercise of 
mitigation. In our view, it is right that penalties for similar offences should as 
far as possible be designed to make an equal impact on offenders, and that the 
well-to-do should pay more than the less affluent. The fine will be equitable 
only if it is assessed in this way and constitutes something more than payment 
for a licence to commit the particular offence. 

19. A sophisticated method of ensuring that a fine is related to the offender’s 
means is the Swedish “day fine” system, under which the fine imposed is 
intended to reflect, in a rough and ready way, what proportion of his earnings 
can justifiably be taken from him in a monetary penalty having regard to the 
gravity of his offence and his ability to pay — ^hence the term “day fine”. We 
were greatly interested in, and attracted to, this approach to fine assessment. 
Some information on this subject which was obtained by the Royal Commis- 
sion on the Penal System was made available to us and we have supplemented 
this by further enquiries of our own. Mr. Millard and Mr. Chislett, two of 
our members, accompanied by the Secretary, were able to discuss the system 
with a judge of the Swedish court and officials of the Swedish Ministry of 
Justice during a short visit to Stockholm. After full consideration we have 
reach the conclusion that the introduction of a similar system in this country 
would present practical problems out of proportion to the advantage to be 
derived from it. Nevertheless, the principle underlying the Swedish system is 
attractive and could, in our view, profitably be incorporated into our system ; 
and we have, therefore, included in our report an account of the system as it 
operates in Sweden and of its possible application to this country. 

(b) The day fine system 

(i) What it is and how it operates 

20. The day fine was brought into force in Sweden in 1932 in order that 
monetary penalties for criminal offences should affect the rich and the poor 
more equitably, and we understand that it is now completely accepted there by 
both the public and the judiciary. Somewhat similar systems are, we under- 
stand, in force in Denmark and Finland. The principle of the system as applied 
in Sweden is simple enough. The fine is calculated by multiplying together a 
number (from 1 to 120, or from 1 to 180 in the case of multiple offences) 
reflecting the gravity of the offence, and a sum of money (varying from 2kr. 
to 500kr.^) known as the day fine, which is assessed according to the offender’s 
ability to pay. The two factors, the seriousness of the offence and the offender’s 
means, are determined quite independently of each other, and both the number 
of day fines and the amount of each are announced in court. The information 



^ 1 kr. = about Is 7d. 
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about the offender’s means is obtained by the police before the trial, and is 
usually confirmed with him in court. In general, the day fine is estimated at 
1/1 000th of his annual gross income (less expenses directly related to his 
employment) ; and there is provision for the reduction of the day fine according 
to his liabilities, and for its increase if he has capital exceeding a specific 
amount. The system does not apply to minor offences, which are punishable 
by fines up to a maximum of 500kr; these offences are excluded because to 
calculate the day fine in the very large number of cases concerned would involve 
a heavy administrative burden and because the payment by the well-to-do of a 
very large fine for a petty offence is thought to be out of place. A more 
detailed account of the system is given in Appendix B. 

(ii) The possible application of the day fine system to this country 

21. It will be apparent that the introduction of the day fine in this country 
would involve a complete re-orientation of our own system. The general 
approach of our system, as regards magistrates’ courts, is that for each 
offence Parliament fixes a maximum fine, and that it is left to the courts to 
take into account in each individual case all the circumstances of the offence 
and of the offender, including his ability to pay. (For most indictable offences, 
however, there is no limit to the fine which may be imposed by a superior 
court.) 

22. In what cases could the system be applied? Swedish practice excludes 
all offences for which as the law stands the maximum penalty is below a 
certain figure. This in itself would present a problem. On one view it would 
be right to follow the Swedish pattern and exclude all minor offences on the 
ground of administrative convenience; on the other hand, motoring offences 
are much the largest group in which fines are imposed and involve the widest 
range of offenders in terms of financial status, so that here the injustice of 
unequal treatment might be most marked. 

23. The maximum penalties prescribed for magistrates’ courts are a broad 
reflection of the relative seriousness of different offences as defined by Parlia- 
ment; the superior courts have no corresponding monetary guide (though 
their powers of imprisonment vary as an indication of the seriousness of the 
offence). In the Swedish system there is a limit applicable to all courts on the 
maximum number of day fines which can be imposed by any court for any 
offence, but there is no differentiation by courts or by offences. Thus the 
number of day fines reflects the relative seriousness of the offence in relation 
not only to offences of the same type but to offences generally. Under a day 
fine system it would not be possible to retain our system of monetary li mi ts 
to the maximum fine for an offence, since it would be necessary to determine a 
whole new set of maxima in order to vary the size of the penalty so as to 
reflect the offender’s means as well as the relative seriousness of the offence. If 
the principle of statutory maximum penalties for magistrates’ courts were 
retained it would probably be necessary to substitute statutory maxima in 
terms of numbers of day fines. 

24. A further complication would be how to obtain adequate information 
about the offender’s means. The verification of a defendant’s statement of 
means is relatively easy in Sweden, where, as we understand, a wide range of 
individual incomes is public knowledge and disclosure of tax codings which are 
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a guide to total allowances for income tax purposes is well accepted; addition- 
ally, it appears, the police may approach an employer to verify a statement of 
earnings. Although in practice it is, we understand, unusual to check on 
defendants’ statements in Sweden, and it is not an offence there to give false 
information about means, it may be that the lack of confidentiality about the 
financial affairs of individuals is some safeguard against the giving of false 
information. Although that safeguard would not be available in this country, 
it seems probable that, if the day fine system were introduced here, it would also 
be necessary to rely on the assertions of defendants about their means : even 
for the purposes of the legal aid scheme it is only in a small proportion of cases 
that the Supplementary Benefits Commission is able to undertake enquiries 
on behalf of the courts. It would probably be unwise to rely solely on informa- 
tion given orally by the offender after conviction, and it might be desirable, 
therefore, to require each defendant accused of an offence punishable by a day 
fine to complete a means enquiry form which would be given or sent to him 
with the summons or when he was charged or committed for trial, even though 
he might ultimately be acquitted. 

(c) Our conclusion 

25. As we have already indicated, we conclude that the practical difficulties 
are such as to rule out the introduction of the day fine system in this country. 
We think, however, that sentencers should be encouraged to adopt its general 
principle when computing fines by addressing their minds separately to the 
two issues of the gravity of the offence and the ability of the offender to pay. 
We hope that the matter will receive attention in the training of magistrates. 



Enforcement 

26. The question of enforcement seems to us important from two stand- 
points. We think first that non-custodial penalties should be truly non- 
custodial, and second that offenders upon whom a fine has been imposed 
should not be committed to prison if they have failed to pay that fine solely for 
want of the means to do so. Although the fine plays a prominent part in the 
penal system, very little information is available about the extent of its use or 
the effectiveness of enforcement procedures. A Home Office research project 
is now studying the working of the fine enforcement machinery before and 
after the changes made by the Criminal Justice Act 1967. As we have pointed 
out, these changes were followed by a marked reduction in the number of 
committals in default. However, no information is available as to the circum- 
stances of fine defaulters committed to prison or the extent to which committal 
was due to the offender’s inability, as distinct from reluctance, to pay. Even 
though the 8,500 committals in 1969 represents only 0.6 % of the total number 
of offenders upon whom fines were imposed in that year, we think the number 
is still disturbingly high.^ We are not satisfied that magistrates courts are 
adequately equipped to carry out the thorough investigation of means which 
the law requires before a fine defaulter is committed to prison. Too often 
the evidence available does not amount to much more than repeated failure 
to comply with demands for payment. We are, however, interested to note 



^ More precisely, 0.6 % of the total number of offenders upon whom fines were imposed in 
1969 for their principal offence (see footnote 2 on page 5). 
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that in some areas an officer has been appointed to the staff" of justices’ clerks 
to supervise the payment of fines — a development commended by the Payne 
Committee.^ 

27. The Payne Committee has recently recommended the abolition of 
imprisonment for civil debt.^ We recognise that a civil debt is an obligation 
voluntarily incurred, whereas a fine is imposed by authority ; nevertheless we 
do not think that this distinction justifies the use of the sanction of loss of 
liberty merely for failure to pay, as distinct from recalcitrance, in the case of the 
fine-defaulter any more than in that of the civil debtor. The Payne Committee 
further recommended the establishment of an Enforcement Office to enforce 
the collection of civil debts.® We strongly support this recommendation and 
greatly regret that it is not given effect in the Administration of Justice Bill 
now before Parliament.^ We also think that the Enforcement Office should 
be concerned with the collection of overdue fines as well as civil debts. It should 
have the power to make instalment orders, to defer payment on such terms 
and conditions as it thinks fit, to levy execution against the defaulter’s property, 
to issue attachment of earnings orders against the defaulter’s employer, to 
appoint a Receiver of all the defaulter’s property and to make the defaulter 
bankrupt. It should also retain a register of defaulters to which reference 
could easily be made by the courts imposing fines. Such an Office would, we 
think, reduce to very small numbers the residue of fine-defaulters. We there- 
fore unanimously recommend the establishment of an Enforcement .Office to 
collect both civil debts and overdue fines. 

28. At this point our views are divided. A minority, comprising Mr. 
Blom-Cooper, Professor Trasler and Baroness Wootton hold that imprison- 
ment for non-payment of fines as such is an anachronism that ought to be 
abolished. At the same time they recognise that there will inevitably still 
remain a tiny group of recalcitrant defaulters who have the requisite means 
but obstinately refuse to pay their fines. To deal with these the minority 
would retain a fiercer sanction. They propose that it should be a criminal offence 
for any person persistently to refuse or to neglect to pay a fine when he has the 
means to do so. Such a proposal would be analogous to section 30 of the 
Ministry of Social Security Act 1966, which makes it a criminal offence for a 
person persistently or negligently to refuse to maintain himself or his family, 
and in consequence to draw benefit from the Supplementary Benefits Commis- 
sion. The proposed new offence would, of course, be the subject of a formal 
charge, and would have to be proved in the same way as any other criminal 
charge; and a social enquiry report should be available to the court before 
sentence of imprisonment is imposed. If proved, it could lead to a sentence 
of imprisonment: this, however, would not necessarily have to be suspended 
under section 39(3) of the Criminal Justice Act 1967 if the analogy of section 
104(1) of that Act were followed. In the opinion of the minority, without the 
introduction of such an offence, the recalcitrant and the impoverished defaulter 
will continue to be inextricably mixed up together, both alike at risk of 



1 Report of the Committee on the Enforcement of Judgment Debts 1969, Gmnd. 3909 
paragraph 1269. 

Ibid, paragraphs 955-966. 

® Ibid, paragraph 338. 

^ The Bill received the Royal Assent on 29th May 1970. 
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committal to prison; nor can there be any hope that imprisonment for default 
will simply wither away. Only when persistent and unjustified default becomes 
an olfence in its own right, will the imposition of a fine become, what it is 
certainly designed to be, a genuinely non-custodial penalty. 

29. The majority of us, while sharing the desire to limit imprisonment to the 
wilful defaulter, doubt the practicability of the step which our colleagues 
advocate. We are not reassured by the analogy of section 30 of the Ministry of 
Social Security Act 1966, for we note that the Payne Committee were told 
that the difficulties of prosecuting under that section seemed to be considerable, 
and that it was little used.^ Fine-default is a larger problem, and we have been 
told that a substantial number of fines are paid at the stage when a warrant of 
commitment to prison is made out. To interpose the necessity to prosecute 
would not merely create a great deal of work for law-enforcement agencies ; it 
would seriously weaken the only sanction which seems likely to affect the 
wilful defaulter who does not mind giving up or changing his job. Moreover, 
when we have only a short experience of the working of the 1967 Act, and no 
experience at all of the effectiveness of an Enforcement Office, it seems 
premature to assume that so radical a change will also be necessary. 



^ Report of the Committee on the Enforcement of Judgment Debts 1969, Cmnd. 3909, 
paragraph 1036. 
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CHAPTER 3 



SERVICE TO THE COMMUNITY 



30. We have explained in Chapter 1 that our enquiries revealed a wide- 
spread recognition on the part of sentencers that some entirely new type of 
non-custodial penalty was required. This situation presented us with our most 
formidable challenge: merely to suggest modifications of existing forms of 
non-custodial treatment would, we felt, be a very meagre achievement, quite 
out of proportion to the recognised facts of the situation. Formidable though 
the practical difficulties might be, we could not but be impressed by the need 
for some new and radical development. 

31. It was thus that we were led to what is the most ambitious proposal of 
this report — namely that, in appropriate cases, offenders should be required to 
engage in some form of part-time service to the community. To this proposal, 
which breaks new ground in this country, we have devoted much effort in 
discussion both with our witnesses and amongst ourselves. 



The idea in principle 

32. Voluntary service has deep roots in the social life of this country. It has 
for long been a feature of many multi-purpose social organisations such as the 
Scout movement, the Women’s Royal Voluntary Service, youth clubs, the 
Churches, Toe H and a host of others, often in conjunction with local Councils 
of Social Service. Recently, the idea has come into fresh prominence with the 
“mergence of organisations created for the specific purpose of providing such 
ervice, and with the involvement of young volunteers still at school. For 
illustrations of the wide variety of projects included in such voluntary com- 
munity service, ranging from constructional enterprises for the benefit of the 
community as a whole to acts of personal service to individuals, we are greatly 
indebted to representatives of a number of the organisations concerned whom 
we have consulted. The examples quoted included: constructing adventure 
playgrounds; clearing beaches and country paths; helping with reclamation 
projects and restoring canals; cleaning up churchyards; redecorating and 
restoring churches and church halls; landscaping hospital grounds; clearing 
bomb-sites , planting trees; repairing railings; making and repairing children’s 
toys in hospitals and children’s homes; helping in hospital wards and kitchens, 
and m clubs for the physically handicapped; maintaining the meals on wheels 
service at week-ends; and helping the elderly or needy in various ways, e.g., 
visiting, decorating their homes, gardening and distributing clothing. In all 
cases, care is taken to ensure that the use of volunteers does not prejudice the 
position of paid employees : local Councils of Social Service each have a trade 
imion representative amongst their members. In general, the work is such 
that if It were not done by unpaid labour it would not be done at all. 

33 Some of these tasks would seem suitable for offenders, although a few 
would not; there would, for example, be obvious difficulties in some tasks 
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involving close personal contact with individuals, many of which would in any 
case require greater continuity than a court order would afford. But in general 
the proposition that some offenders should be required to undertake com- 
munity service should appeal to adherents of different varieties of penal 
philosophy. To some, it would be simply a more constructive and cheaper 
alternative to short sentences of imprisonment; by others it would be seen as 
introducing into the penal system a new dimension with an emphasis on 
reparation to the community; others again would regard it as a means of 
giving effect to the old adage that the punishment should fit the crime; while 
still others would stress the value of bringing offenders into close touch with 
those members of the community who are most in need of help and support. 

34. These different approaches are by no means incompatible. A court order 
which deprived an offender of his leisure and required him to undertake tasks 
for the community would necessarily be felt to have a punitive element. What 
attracts us, however, is the opportunity which it could give for constructive 
activity in the form of personal service to the community, and the possibility 
of a changed outlook on the part of the offender. We would hope that 
offenders required to perform community service would come to see it in this 
light, and not as wholly negative and punitive. 

35. The importance which we attach to the reformative value of a com- 
munity service scheme for offenders has led us to the conclusion that offenders 
performing community service at the behest of the courts should, so far as is 
practicable, do so in association with volunteer non-offenders. While we do 
not rule out entirely the performance of community service by groups consist- 
ing solely of offenders (we explore this question further in paragraph 45), we 
would regard it as a mistake if this became the normal style of the new propo- 
sal; for this would, in our view, be likely to give the whole scheme too strong a 
punitive flavour, and would cut off offenders, both from the more constructive 
and imaginative activities, and from the wholesome influence of those who 
choose voluntarily to engage in these tasks. 

36. We have, therefore, in mind a scheme which would rely substantially on 
voluntary community service agencies, and we discuss in paragraph 46 the kind 
of relationship with these agencies that we envisage. It is true that there are 
many areas in which voluntary agencies do not operate; and it has been 
suggested to us that in such areas the best course would be to stimulate the 
setting-up of an all-purpose voluntary agency. But this is a bridge which need 
not be crossed yet. Community service for offenders would have to be built up 
gradually, and its development is unlikely to outstrip the development of local 
voluntary community service. In any case, in view of the need for legislation 
it would be some time (see paragraph 61) before our recommendations could 
become effective. 

37. We have not attempted to categorise precisely the types of offender for 
whom community service might be appropriate, nor do we think it possible to 
predict what use might be made by the courts of this new form of sentence. 
While inappropriate for trivial offences, it might well be suitable for some cases 
of theft, for unauthorized taking of vehicles, for some of the more serious 
traffic offences, some cases of malicious damage and minor assaults. We have 
considered whether it should be legally confined to iraprisonable offences, and 
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while in general we would hope that an obligation to perform community 
service would be felt by the courts to constitute an adequate alternative to 
a short custodial sentence, we would not wish to preclude its use in, for example, 
certain types of traffic offence which do not involve liability to imprisonment. 
Community service should, moreover, be a welcome alternative in cases in 
which at present a court imposes a fine for want of any better sanction, or 
again in situations where it is desired to stiffen probation by the imposition on 
the offender of an additional obligation other than a fine. It might also be 
appropriate as an alternative to imprisonment in certain cases of fine default. 
We do not, however, think that it should be possible to combine a requirement 
to perform community service with a fine in respect of the same offence; 
community service and fines should be alternatives. 

38. We recognise that community service might be particularly valuable in 
the treatment of the young offender, especially in view of the association which 
we envisage with volunteers, many of whom are teenagers: indeed, such service 
is one of the forms of treatment which are envisaged for offenders under 17 by 
the Children and Young Persons Act 1969. But we do not think that it should 
be confined to any particular age group. There is in our view considerable 
scope for application of this new sentence to adults. Not all volunteers are 
young, and some middle-aged or even elderly offenders of either sex might well 
profit from working for the benefit of those in need; and, for offenders thought 
to be suffering from domestic isolation, community service might well prove 
to be a less sterile treatment than deprivation of liberty. 

39. We have therefore attempted to devise a scheme under which a court 
could order an offender to carry out in his leisure time, over a stated period, a 
specified number of hours of community work. We envisage that, generally 
speaking, this should involve attendance only during evenings or week-ends, 
though we do not exclude participation in residential projects. But we do not 
include in this context any proposal for full-time, compulsory service, which 
we regard as fundamentally different in principle from the scheme that we have 
in mind. Our views on this alternative are elaborated, in connection with the 
general possibilities of compulsory paid work as a penalty, in Chapter 5. 

40. Before making an order for community service, the court would need to 
satisfy itself that the offender was capable of undertaking such service and was 
reasonably likely to be co-operative; and it would need to have sanctions 
available in the event of non-compliance with the order. The court would not 
itself specify the work to be done : that would have to be arranged by or through 
an agency acting on its behalf. Our conclusions as to the choice and function 
of such an apncy, which we recognise to be crucial to the whole success of our 
proposal, will be found in paragraphs 47-52. 

41. In some State and municipal courts in the U.S.A., for example, it is a 
common practice to require traffic offenders to carry out work in hospitals; 
and in West German juvenile courts the power to issue directives to young 
offenders has been used for similar purposes in an imaginative and sometimes 
striking fashion, e.g., by sending young drunks to help in homes for inebriates 
in order to bring home to them the consequences of alcoholism, or by sending 
those who rob old people to help at weekends in old people’s homes. We are 
alive to the attractions of such proposals but it is not our primary intention to 
make the punishment fit the crime; should this occur we would expect it to be 
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as much a matter of accident as of design. We are particularly anxious to 
avoid decisions which might smack of gimmickry and so undermine public 
confidence. The scheme that we have in mind, therefore, is intended, not to 
compel the otfender to undergo some form of penance directly related to his 
offence, which would have only a limited application, but to require him to 
perform service of value to the community or to those in need. 



Existing experience of community service by offenders 

42. Experience of the present practice of employing prisoners and borstal 
inmates on extra-mural work has some relevance to our inquiry. In these cases 
some work is undertaken for government and voluntary bodies without charge 
for labour, one of the best-known examples being the clearing of the Stratford- 
on-Avon canal. Some paid work is also done for local authorities and hospital 
group management committees, who pay the full labour cost. Additionally, in 
some cases prisoners have been encouraged to perform voluntary unpaid 
community service outside working hours. It is a feature of all these schemes 
that offenders volunteer for the work, and that they often perform it alongside 
non-olfender volunteers. The value of this experience for our purpose, is 
however, limited, inasmuch as volunteering affords offenders in custody a 
welcome opportunity of getting outside the institution for a time, and does not 
raise the administrative problems inherent in a non-custodial scheme. At the 
same time, success in the employment of prisoners alongside volunteers 
supports the view that we have expressed in paragraph 35. We understand also 
that local arrangements are sometimes made under which probation officers 
and hostel staff have been successful in encouraging young offenders to 
participate in voluntary community service schemes. 



Finding and organising the work 

43. We see three conditions as crucial to the attainment of our objective, 
namely (i) a steady, sufficient and varied supply of tasks to be carried out by 
offenders, (ii) machinery for linking the offender with the organisation respons- 
ible for the provision of these tasks, and (iii) machinery to give effect to the 
order of the court. Since we envisage a scheme which makes use of voluntary 
organisations, we have turned to them for advice about a supply of tasks, and 
we have been assured that there is an abundance of opportunity for community 
service, both in work with or for individuals and in constructional projects. 
But the administrative problems involved in promoting a sufficient range of 
suitable tasks and in matching these tasks to offenders — who would not come 
in a steady flow and who would represent a wide range of ability, and possibly 
of willingness to co-operate— would be considerable. It would be necessary to 
ensure that offenders participating in joint schemes did not slack, and to 
provide not only for supervision on the actual performance of the job, but also 
for the court to be satisfied that its sentence was being effectively carried out. 
So far as the former type of supervision is concerned, however, we would 
hope that, if sufficient care ts taken in the selection of the offenders who are to 
work alongside volunteers, the normal operational supervision undertaken by 
the persons or organisations for whom the service was provided would usually 
be enough. 
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44. Difficult problems are raised by the question how much information 
about offenders working alongside volunteers should be disclosed, and to 
whom. Here something may perhaps be learned from experience of cases 
where prisoners work alongside volunteers: but this analogy is limited, and 
our proposal necessarily raises even more complex and delicate issues, on 
which we think that it would be premature to lay down hard and fast rules in 
advance of practical experience. These questions should, in our view, be the 
subject of thorough discussion on the spot between the parties concerned, and 
the decisions reached would not necessarily be in all cases identical. At the 
present stage we would only say that we are not disturbed by the possibility 
that the presence of offenders might deter voluntary workers. Few volunteers 
are likely to regard offenders as a class apart, and in general, the voluntary 
organisations which we have consulted think that offenders could safely be 
absorbed into groups of volunteers. From the offender’s point of view, we 
recognise that there might be attractions in secrecy, but there is always a 
danger of leakage. In any case, it would appear to be necessary, for many 
practical reasons, that the voluntary association responsible for the organisa- 
tion of community service should know which of its workers were offenders 
and which volunteers. This does not, however, mean that detailed particulars 
of the offences committed by the former should be disclosed by the court; nor 
should information identifying offenders automatically be passed on to the 
authorities in charge of any institution, such as a hospital or old people’s 
home, on whose behalf the community service is undertaken and by whom it is 
supervised. On all these questions experience may in due course suggest 
general principles to be followed, but here we must again emphasise that, in 
the initial stages of the scheme, decisions can only be reached after careful 
consideration of all the circumstances of each individual case. 

45. The proportions of offenders and of volunteers engaged on any partic- 
ilar task would, no doubt, vary from one project to another. In exceptional 
:ases we would not rule out the possibility that some tasks might be under- 
taken by groups composed entirely of offenders. If court-ordered community 
service is to make a real impact as an alternative to custodial treatment, it will 
need to embrace a range of offenders some of whom may require closer and 
firmer supervision than a voluntary agency could reasonably be expected to 
exercise. Even if the reformative value of community service would be 
diminished where offenders are not working side by side with volunteers, we 
think that, if the projects are imaginatively chosen, there may well be scope 
for some groups of offenders to work on their own in situations in which they 
are not publicly identifiable. 



The relationship with the voluntary agencies in the community service field 

46. We come now to the critical question of the link between the courts and 
the voluntary agencies. These agencies could not be expected themselves to 
provide the courts with all the services that would be required, and it would, 
therefore, be necessary to establish some intermediate organisation whose 
functions would include reporting to the courts, before sentence is passed, on 
offenders’ suitability for community service; assessing their capabilities; 
arranging with the voluntary agencies what work the offenders should do; 
ascertaining whether the work had been satisfactorily performed; providing 
any necessary equipment and transport where these were not available from 
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any other source; maintaining records and referring back to the court those 
offenders who failed to report or to work to an acceptable standard. 



The organisation to administer community service 

47. After examining the various possibilities we have come to the conclusion 
that these functions would most appropriately be assigned to the probation 
and after-care service. To set up a new national organisation with local offices 
would be extremely expensive and would compete for staff with both the 
prison and the probation and after-care services. Nor do we think it practicable, 
at least in present circumstances, to look to the local authority department to 
undertake these tasks. Our choice therefore lay between the prison and the 
probation and after-care services. 

48. Although in some areas, the prison service might be relatively well 
placed to allocate offenders to particular projects, to receive them from the 
courts, and, where necessary, to supervise them and to transport them to and 
fro, we do not think that prisons would in principle be suitable as reporting 
centres. Moreover, they are not well distributed geographically, and their use 
for this purpose might involve serious issues of security. 

49. The probation and after-care service, on the other hand, is a locally- 
based service with an extensive network of local offices. It exists to serve the 
courts, and it carries out a widening range of duties connected with the treat- 
ment of offenders in the community. It has a tradition of working through the 
use of general community resources. Some aspects of the new functions which 
we envisage, such as the assessment of individual offenders and their allocation 
to appropriate tasks, would not be very remote from existing probation duties. 
We have discussed the matter in general terms with representatives of the 
Conference of Principal Probation Officers, the National Association of 
Probation Officers and the Central Council of Probation and After-Care 
Committees; and with the agreement of the Chairman of our parent Advisory 
Council we have also had discussion with the Advisory Council for Probation 
and After-Care. We have been greatly encouraged by the reaction of these 
bodies to our proposals. They have all readily accepted the proposition that the 
probation and after-care service would be the appropriate organisation to 
administer a scheme of community service for offenders. A power to order 
community service would in their view represent a significant addition to the 
range of disposals available to the courts; and they would think it entirely 
appropriate for local probation and after-care committees to assume respons- 
ibility, in collaboration with local voluntary bodies, for giving effect to such 
orders. 

50. We accept that it would be necessary to strengthen the resources of the 
service for these new functions, particularly on the administrative side, and 
that there might well be a need for a new type of appointment (at a relatively 
high level) in large urban areas. Such an appointment would, moreover, be in 
keeping with the present tendency towards diversification within the service 
resulting from the new demands recently imposed upon it. In addition, 
special training might be necessary for probation officers responsible for 
offenders required to undertake community service. 
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5 1 . We recognise that we have not precisely defined the detailed relationship 
between the probation and after-care service and the voluntary agencies. This 
is deliberate: to work out this relationship would require much discussion 
between representatives of the service and the agencies (and no doubt of the 
Home Office also); and whatever arrangement resulted would need to be 
regarded as provisional and subject to adjustment in the light of experience. 
The broad pattern of arrangement, as we now see it, is that the local probation 
and after-care service would maintain regular contact with any local com- 
munity service agency which would thus be in a position to make suggestions 
about suitable placing of offenders required to undertake community service. 
Each offender would report to the local probation office or some alternative 
centre; and his initial placement, as also subsequent contact concerning his 
performance of the task allotted to him, would be a matter for arrangement 
between the voluntary agency, the organisation or person for whom he was 
working, and the local probation and after-care service. This would be the 
usual procedure; but occasionally it might be expedient for arrangements to 
be made directly between the probation and after-care service and those 
wishing to make use of the offender’s services without the intervention of a 
voluntary agency. 

52. A harmonious relationship between the probation service and the 
voluntary agencies would clearly be essential to the operation of the scheme. 
Each of the voluntary agencies has its own individual philosophy and objectives, 
but all share an over-riding concern with the needs of the community. We 
find nothing in this which is in any way incompatible with our proposal, but 
we recognise that the agencies would need to be on their guard lest the interests 
of the community should be subordinated to the urgency of finding occupation 
for a flow of offenders sent by the courts. 



The order of the court 

53. As regards the form of the court order, a choice lies between, on the one 
hand, a new statutory provision (which might, for example, be modelled on the 
attendance centre order) and, on the other hand, an extension of the conditions 
which may be inserted in a probation order to include a direction to undertake 
community service. Both the Advisory Council for Probation and After-Care 
and ourselves found the choice between these alternatives difficult, and there 
was some divergence of opinion among the representatives of the probation 
and after-care service with whom we discussed the matter. Some took the view 
that it should be possible for the court to order community service directly in 
cases where the supervision normally exercised by a probation officer appeared 
to be unnecessary, even though the probation and after-care service would, as 
we have proposed, still be responsible for giving effect to the order. Others 
argued that, if the probation and after-care service were to run a scheme on 
behalf of the court, the logical course would be for community service to be a 
condition of a probation order, and that the concept of probation ought to be 
widened accordingly, so that even those offenders who did not appear to need 
support at the time of their court appearance could receive it, should the need 
arise during the currency of the order. An offender’s assumption of the 
responsibility of community service might, it was suggested, of itself precipitate 
some personal crisis in which the guidance of a probation officer would be 
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helpful. In, any case, probation should be developed as a method of treatment 
of a wider spectrum of offenders than heretofore. 

54. In our view there are three main arguments in favour of making com- 
munity service a condition of a probation order. In the first place, it is 
undesirable to multiply new forms of court order without good reason. It 
would certainly minimise confusion if the courts were able to avail themselves 
of a well-established and familiar form of order which is already used to 
ensure compliance with directions as to residence in a hostel or submission to 
mental treatment, rather than to be required to accommodate themselves to 
an entirely new type of order. Secondly, a probation order would afif'ord a 
ready-made means of continuing support and supervision during and after 
the period of community service, and of ensuring that an offender was not 
ordered to undertake community service unless he was willing (or at any rate 
not resolutely unwilling) to do so. Thirdly, a probation order would provide 
an established procedure in cases where the offender failed satisfactorily to 
perform the required service. 

55. On the other hand, we see several objections to this proposal to make 
performance of community service a condition of a probation order. Such a 
requirement, even though linked with supervision by a probation ofiicer, 
needs to be seen, both by the courts and by offenders, as a new form of treat- 
ment standing in its own right. The creation of a new form of order would be a 
guarantee that the courts would see it in that light and would use it accordingly, 
and that they would not regard it merely as an “extra” in a probation order. 
A separate order would also make it easier for the offender to understand what 
was being required of him, and would obviate the risk that the use of a 
probation order merely as a vehicle for a novel type of sanction would blur the 
traditional concept of probation. A further objection is that an offender 
suitable to perform community service may not necessarily need the supervision 
and guidance which a probation order provides, and that it would be a misuse 
of such an order for it to be employed merely as a means of giving effect to a 
community service requirement. Nor is a probation order essential as a means 
of establishing an offender’s willingness to undertake community service. 
Whatever the form of the order the courts could be required to attach to it a 
notification on the part of the person to whom it applied of his consent to its 
terms. 

56. The arguments in favour of either of the two methods of imposing an 
obligation to undertake community service do not seem to us so compelling 
as to justify exclusion of the other alternative. We, therefore, recommend that 
the court, having satisfied itself by a social enquiry report as to an offender’s 
suitability to undertake community service, and having ascertained that he 
consents to this course, should be empowered either to make a probation 
order with a condition requiring such service, or to issue a direction to under- 
take community service unaccompanied by any probation order: and that in 
every case the choice between these methods be left to the court’s discretion.^ 
In the exercise of this discretion the court will no doubt distinguish between, 
on the one hand, offenders who do not appear to require help or supervision 



^ The technical question arises as to whether an offender directed to perform community 
service should, like an offender placed on probation, be deemed not to have been 
convicted for purposes of record. We are content to leave this to the legislators. 
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in their personal lives, or to whom the obligation to attend regularly at a 
probation office might seem an unnecessarily irksome addition to the obliga- 
tions of community service, and on the other hand, those who seem likely to 
benefit significantly from the friendship, advice and support which a probation 
officer can give. There would need to be provision for dealing with breaches 
of a direction to undertake community service, such as failure to report or to 
work satisfactorily. The court should have power to deal with minor breaches 
by imposing a fine, and with more serious transgressions by revoking the 
original direction and dealing with the offender in any way in which he could 
have been dealt with for his original offence. 

57. The order of the court would need to specify the total period of service 
to be performed, within a maximum to be prescribed by legislation. We 
suggest that this overall maximum might be of the order of 120 hours. We 
think it preferable not to specify in legislation any maximum number of hours 
of work to be performed on any one occasion, so that there would be complete 
freedom to fit in with arrangements for volunteers. It would clearly be 
undesirable for a very long period to elapse before the service was completed: 
one suggestion made to us was that the order might provide for a maximum 
period of six months during which the community service should be completed, 
within a probation order of two years’ duration. We think, however, that, 
since there might be changes both in the offender’s circumstances and in the 
programme of work which would hamper the implementation of the order, it 
might be preferable to leave the supervising probation officer to decide within 
what overall period the order should be carried out. It would be for this 
officer to instruct the offender when first to report for work, and it would be 
open both to him and to the offender to apply to the court for variation or 
cancellation of the community service requirement, as with any other condition 
of a probation order. 

58. If, as we propose in paragraph 37, community service is used in some 
cases of fine default it would seem necessary to provide a special maximum 
number of hours which the courts may order where the defaulter is under 21, 
since it would seem inconsistent to enable the courts to order up to 120 hours 
in default in such cases, in view of the fact that there is a maximum of 12 (or 24) 
hours for defaulters ordered to attend an attendance centre. 

The use of attendance centres in a scheme of community service 

59. One possibility to which we refer in paragraph 102 below is that, during 
an experimental period of community service, the two existing senior attend- 
ance centres, either alone or supplemented by one or two more, should be 
given power, and encouraged, to include community service in their pro- 
grammes. This proposal, it is contended, could pave the way for combining 
the two forms of sentence, and would have the advantage that the centres 
would provide some kind of “fall back” activity for occasions when adverse 
weather conditions or other circumstances might preclude community service. 
In addition, it has been suggested that it might be one function of these centres 
to prepare offenders for community service. 

60. We recognise the possible attraction of these proposals, but we are 
inclined to think that, subject to the outcome of experimental schemes, it is 
preferable to keep the two concepts separate. It does not seem to us essential 
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that there should be any special provision for “fall back” activity, and it is 
not entirely clear to us how in practice this sort of arrangement could be 
operated. We think, however, that there might be a place for a new form of 
small week-end residential centre as a focus for outdoor community service 
activity on the lines of the New Zealand periodic detention work centre, and 
we deal with this suggestion in Chapter 7. 



The need for experiment 

61 . We are conscious that there are many imponderables and many practical 
difficulties involved in a community service scheme for offenders. We do not 
think that it would be profitable to endeavour to work out further details on 
paper; in the last analysis the only way of discovering whether schemes will 
work is to try them out. We should have welcomed experiments within the 
framework of existing law, but we are advised that as the law stands a proba- 
tion order cannot properly include a requirement of community service; 
probation is at present an alternative to the imposition of a sentence and what 
we are proposing would clearly constitute a sentence. Our proposals must, 
therefore, await new legislation. But even when the necessary statutory 
provision has been made, it seems to us essential that a few pilot schemes should 
first be established in different parts of the country in order to test the practic- 
ability of the whole idea of community service. In this connection we are 
glad to report that a number of local voluntary service agencies have expressed 
themselves as very ready to set up pilot schemes of community service for 
offenders in their areas: there is certainly no lack of goodwill. 

62. We would recommend further that the statutory provision empowering 
the courts to order community service or to include it as a condition of a 
probation order should (on the lines of the attendance centre or detention 
centre provisions in the Criminal Justice Acts) be exercisable only as and when 
individual courts have been notified that appropriate facilities are available. 
This procedure would ensure that the general framework within which each 
local probation and after-care committee proposed to give effect to the order 
of the court would be subject to central approval, so as to safeguard consistency 
of standards and to preserve the status of the system; and it would, additionally, 
provide an opportunity for indicating to the court the broad age range or 
ranges for which local work would be suitable. 



The need for evaluation 

63. Finally, we would strongly urge that, as with any new penal experiment, 
provision for systematic study of the working of the community service 
project should be incorporated in the scheme from the outset. While we 
attach importance to the need for the experiment to be evaluated from the 
beginning, we would emphasise the dangers of drawing premature conclu- 
sions from early experience. We hope, therefore, that the most careful 
consideration will be given to the design of an appropriate research project. 
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CHAPTER 4 



DEFERMENT OF SENTENCE 



64. At an early stage of our deliberations we were made aware of the 
Scottish practice of deferring sentence after conviction, that is, postponing 
sentence for a period to see if the offender carried out some stipulated action. 
We noted that in 1960 the Scottish Advisory Council on the Treatment of 
Offenders had reported that deferment of sentence might “occasionally be 
valuable as a suitable alternative to an immediate short sentence of imprison- 
ment” A Scottish courts, particularly sheriff courts, had for years deferred 
sentence, although the legality of the practice had never been properly estab- 
lished. Section 47 of the Criminal Justice (Scotland) Act 1963 provides that 
“for the removal of doubt it is hereby declared that it is competent for any 
Scottish court to defer sentence for a period and on such conditions as the 
court may determine”. We sought information about the use of this provision 
from the Scottish Home and Health Department, who were good enough to 
arrange for Dr, Ann Smith, of the Department of Criminal Law and Crimin- 
ology at Edinburgh University, to carry out an empirical study of deferred 
sentences passed by all 53 sheriff courts during the first quarter of 1967 and to 
report her findings to us.^ Dr. Smith amplified her report by oral evidence. 

65. The deferment of sentence presented initially to us an attractive alter- 
native power in the hands of the courts; and we have considered whether there 
is a need in England to add this power to the existing range of “conditional” 
sentences. We recognised that there were three major differences in penal 
practice in England and Scotland which had to be taken into account. First, 
Scotland does not have the conditional discharge or the suspended sentence. 
Second, there is a continuity in the judicial personnel of the sheriff courts 
which is absent in magistrates’ courts in England. Third, the obligation in 
England to suspend the execution of some sentences of imprisonment would 
weaken the tlireat of imprisonment if the conditions of deferment were not 
met. 



Existing powers to defer or withhold imposition of sentence 

66. We think it may be helpful to give a broad description of the existing 
powers under which the criminal courts may at present defer or withhold the 
imposition of a sentence. 

(a) Binding-over to come up for judgment 

The English criminal courts which have jurisdiction to try accused persons 
on indictment possess a power at common law to suspend the imposition of 

^ Use of Short Sentences of Imprisonment by the Courts, Report by the Scottish Advisory 
Council on the Treatment of Offenders 1960, H.M.S.O., paragraphs 45-49. 

2 An abbreviated version of the study was published in the Scots Law Times of 27th 
September 1968. 
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sentence upon a convicted person wherever the punishment is not fixed by 
law. The normal procedure is to require such a person to enter into a recogni- 
sance, with or without sureties, to come up for judgment when called upon, 
subject to a condition that he shall in the meantime keep the peace and be of 
good behaviour. Special conditions, over and above the requirement to keep 
the peace and to be of good behaviour, may in appropriate circumstances be 
inserted in the recognisance^. Since the power, when it originated, attached 
only to those courts trying persons on indictment, it is not exercisable by 
courts of summary jurisdiction. 

(b) Binding-over to keep the peace or to be of good behaviour 

All criminal courts have power to bind over a person to enter into a 
recognisance, with or without sureties, to keep the peace or to be of good 
behaviour. There seems to be no power to impose any conditions other than 
these, and there is no power to order the person bound over to come up for 
judgment when called upon. The origin of the power to exact a recognisance 
to keep the peace is obscure; it is said to derive partly from the Justices of the 
Peace Act 1361, partly from the justices’ commission of the peace and partly 
from common law.^ As the declaratory provision of section 1(7) of the Justices 
of the Peace Act 1968 makes clear, the power is available to courts of assize 
and quarter sessions as well as to magistrates’ courts. The power can be 
used against a complainant or witness as well as against the accused and is 
designed as a form of preventive justice. The Home Secretary has ordered a 
review of the working of the procedure for binding over a person to keep the 
peace or to be of good behaviour; and we confine ourselves to considering its 
use against convicted persons. 

(c) Conditional discharge 

Section 7 of the Criminal Justice Act 1948, as amended by section 52 of 
the Criminal Justice Act 1967, provides all criminal courts with a power, if it is 
inexpedient to inflict punishment and if a probation order is inappropriate, to 
discharge an offender upon condition that he does not commit an offence 
during a specified period not exceeding three years.® 

(d) Probation 

Under section 3 of the Criminal Justice Act 1948 an offender, with his formal 
consent, may be put on probation for a period between one and three years, 
subject to specific conditions.® Today, the conditions most frequently imposed 
by the courts are to be of good behaviour, to notify the probation ofiicer of 
any change of address, to keep in touch with him as required and to receive 
visits from him at home. A requirement as to residence may be made, pro- 
vided that the court first considers the home surroundings of the offender. A 
probation order is a statutory method of suspending the imposition of a 
sentence, and is in fact a withholding of punishment. 



^ For a learned and informative account of the common law bind-over see D. G. T. 
Williams, “Suspended Sentence at Common Law”, Public Law, vol. 7, pp. 441-455 
(1963). 

2 Lansbury v. Riley [1914] 3 K.B. 229. 

3 An order for compensation may be combined with an order for conditional or absolute 
discharge or a probation order in respect of the same offence. 
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67. With one exception the various methods of suspending the imposition 
of a sentence do not involve the recall of the offender to court, provided that 
he observes the conditions set out in his recognisances or other conditions. 
In the case of the common law bind-over the offender is bound to appear as 
and when required, and, although he is rarely called upon to do so in practice, 
there is nothing to prevent the machinery of a common law bind-over being 
used to postpone sentence for the purpose of enabling inquiries to be made or 
of determining the most suitable method of dealing with the case. 

68. Apart from the one aspect of the common law bind-over to which we 
have alluded, there is no specific power in the criminal courts to postpone 
passing sentence upon conditions. There is, however, a power in section 
14(3) of the Magistrates’ Courts Act 1952, as amended by section 30 of the 
Criminal Justice Act 1967, whereby magistrates’ courts may remand a con- 
victed person on bail for a limited period and for limited purposes. Section 30 
of the 1967 Act provides that “the maximum period for which a magistrates’ 
court may adjourn a case at any one time — (a) under section 14(3) of the 
Magistrates’ Courts Act 1952 (adjournment after conviction and before 
sentence) for the purpose of enabling inquiries to be made or of determining 
the most suitable method of dealing with the defendant^ ; . . . shall be a period 
of four weeks instead of three weeks . . .” The second limb of this provision 
(in italics) envisages a method of deferring sentence, about which we shall 
have more to say later. 

69. It is not unknown, however, for some courts to postpone sentence for a 
period of time to see if an offender carries out a promise to perform some 
task or repay money. But the High Court, on the few occasions that the 
matter has come up on appeal, has castigated a Chairman of Quarter Sessions 
or a Recorder for indulging in this practice. In R. v WalP one of two offenders 
convicted at Quarter Sessions of housebreaking had been told by the Deputy- 
Chairman that sentence would be postponed for twelve months and that, pro- 
vided that he behaved himself during that period, he would be dealt with le- 
niently. The Court of Criminal Appeal said that, while it would be proper for a 
courtto postpone sentence for a short period in order that further inquiries could 
be made, a postponement of the sentenco simpliciter was not a proper course to 
adopt. Sentencers should make up their minds whether to order a conditional 
discharge, bind the defendant over, make a probation order, fine him or send 
him to prison (if the offence for which he had been convicted was imprison- 
able). Mostly, courts have tended to postpone sentence in order to see whether 
the defendant makes any restitution to his victim. This has been vigorously 
disapproved of on the ground that the court ought not to lend itself to a process 
of debt-collecting.^ In a recent appeal to the Court of Appeal (Criminal 
Division) a remand on bail of a man convicted of shopbreaking, to see if he 
would assist the police in recovering the stolen property, was also adversely 
commented on. Lord Justice Salmon said that it was undesirable that an 
implicit bargain should be made with the accused by which he would go to 
prison unless he complied with what the court had suggested, in which case 
he might well receive a non-custodial sentence.^ 



^ Our italics. 

= (1957) 41 Cr. App. R. 97. 

3 R. V. West (1959) 43 Cr. App. R. 109. 
R. v. Collins (1969) 53 Cr. App. R. 385. 
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The case for a specific power to defer the imposition of sentence on conditions 

70. There are, we think, two quite distinct categories of case where courts 
are currently desirous of using a power to defer sentence: (a) to ensure future 
good conduct or to enable the court to await the happening of an event, e.g., 
the obtaining of specific employment, or the return of the offender to his 
family home; and (b) to await the outcome of the offender’s undertaking to 
make reparation to his victim. We shall deal with these separately. As to the 
deferment of sentence generally, it should be noted that the evidence of sent- 
encers is divided. The Lord Chief Justice, on behalf of himself and of the higher 
judiciary, told us that he did not think it necessary or desirable to introduce a 
provision on the lines of the Scottish law. The Chief Metropolitan Magistrate 
was much in favour of the courts being given a specific power to defer sentence, 
while six Metropolitan stipendiary colleagues whom he consulted were divided 
equally. The Magistrates’ Association was lukewarm about the idea, but 
thought that a conditional discharge might well be widened so as to permit the 
inclusion of specific conditions such as reparation by the offender. 

71. We are convinced by what we were told by witnesses and by what we 
have read that a power to defer sentence would be a useful addition to the 
penal armoury. We note in particular that some courts in practice achieve the 
effect of deferring sentence, either wholly or partially, under their existing 
legal powers. If a magistrates’ court feels that there is some good reason for 
postponing sentence, it can lawfully resort to the power to remand the offender 
on bail for “not more than four weeks at a time”. In practice, some sentencers 
order two or even three successive periods of remand before disposing finally 
of the case, but there is a general reluctance to employ the procedure too freely, 
as it is recognised that it runs counter to the spirit, if not the letter, of the law. 
The existence and the use made of the power under section 14 of the Magi- 
strates’ Courts Act (as amended by section 30 of the Criminal Justice Act 1967) 
seem to us to indicate that the legislature has implicitly sanctioned the post- 
ponement of sentence for a limited period without declaring generally that a 
sentence may be deferred on conditions. Either the remand on bail should be 
restricted to postponements of sentence solely for the purpose of supplying 
the court with additional information upon which it can make a rational 
choice of sentence, or the use of the power as a way of deferring sentence upon 
conditions should be statutorily sanctioned. 

72. Since it is impossible for a sentencer to project himself into the future 
and predict accurately the offender’s future conduct, every court at present 
necessarily has to rely on guess work. The advantage of deferring sentence is 
that the court can stay its hand in order to see how in fact the offender does 
behave. If the offender has shown by his conduct that he genuinely intends to 
try to make a fresh start, the court can the more readily gauge the right 
penalty for his offence. Thus the deferment of sentence has the merit of involv- 
ing sentencers in the reformative effect of the criminal process. Neither of the 
other comparable suspensions of imposition of punishment a probation 
order or a conditional discharge — has quite this function, since the offender 
comes back to the court only if there has been a breach of the conditions of 
the order. On the other hand, it is argued that an offender has the right to 
have his case disposed of at the earliest opportunity following conviction. We 
see some substance in the argument. There should not be any inordinate delay, 
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and accordingly we think that there should be a maximum period of deferment 
of six months. Since the offender would be automatically on bail during defer- 
ment, the main hardship to him would be the effect of not knowing whether he 
will have to serve a term of imprisonment or will receive some lighter penalty; 
this scarcely seems a very weighty objection, since he would know that if he 
did what was expected of him he would be likely to be dealt with leniently. 
Moreover, postponement of sentence while the offender performs some 
condition involves him in making a positive contribution to his own reforma- 
tion without cost to the public; and for all we know, the effect on the offender 
of a not too prolonged delay could be beneficial. 



The contrary arguments 

73. We pass now to the objections to deferring sentence. 

(a) Postponement for reasons other than reparation 

lA. The opponents of the deferment of sentence say that the same purpose 
can be achieved by a probation order, conditional discharge or suspended 
sentence. And if none of these is appropriate the court could use the common 
law bind-over, although this, of course, is not available to magistrates’ courts 
where we would expect the deferment of sentence to be most commonly used. 
We do not agree that existing sanctions suffice. A conditional discharge or 
suspended sentence disposes of a case, and the court will not further deal with 
the offender unless he commits another offence. In many cases this will meet 
the situation adequately; in other cases the court will want to see how the 
offender fares after conviction before deciding on the sentence. Probation 
cannot be imposed for a period of less than twelve months — a period longer 
than we would think desirable for deferment; and it is important that the pro- 
bation and after-care service should not be overburdened. There are cases where 
supervision is not required, but the court nevertheless wants to see whether the 
offender can avoid offending again without the support of a probation officer. 
For these reasons we think that an additional power to defer sentence is 
desirable. If the four weeks’ limit of remand under section 30 of the Criminal 
Justice Act 1967 were extended to 26 weeks, deferment of sentence would 
become practicable. But we think that the power to defer sentence ought not 
to be brought about by a legislative side-wind, but by a direct statutory 
provision conferring the new power of deferment of sentence. 

(b) Postponement for the purpose of reparation 

75. To see whether the offender makes partial or total reparation is a com- 
mon aim of those sentencers who use the power to remand on bail as a method 
of postponing sentence. The main argument against the use of the deferment 
of sentence to ensure reparation is that it involves the court in a bargain with 
the offender. It is said that the court ought, either to order reparation where 
it has the power to do so and deal with the consequences of default when they 
arise, or to impose some sanction other than an order of compensation. By 
“bargain” we understand the objectors to mean that the court ought never to 
be saying by implication to the offender; “pay back what you have stolen and 
we will treat you more leniently than we would otherwise be disposed to do”. 
We appreciate that the courts are there to adjudicate and make orders which 
others are bound to obey. But we do not think that such a restrictive view 
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should be taken of the court’s role. On occasions they have to make orders 
with the assent, or at least implied consent, of the offender. If a court makes a 
probation order, it is equally involved in “bargaining”, inasmuch as it calls 
upon the probationer to obey the conditions of the order, or be liable to be 
brought back and dealt with for the original offence. We do not, therefore, 
subscribe to the view that there is something harmful in a court entering into a 
compact with the offender as to his penal disposal. Indeed, we find a positive 
virtue in the fact that an offender can see that the court is seeking positively to 
help him not to offend again. 

76. The next objection is that the deferment of sentence to make reparation 
smacks of selling justice. The point is made in this way. An offender would 
be asked to pay back a sum of money within a stated time. When the date for 
rehearing came, it might be found that only a fraction of the amount had been 
paid, and the court might be under pressure to give more time to pay; it 
would be unseemly for the court to appear to be at the mercy of the offender. 
We think that there is a case for not deferring sentence more than once, and 
that a person subject to a deferred sentence should know that he could not buy 
more time when he came up for sentence. 

77. A related objection is that the court should not become a debt-collecting 
agency. We think that, if the court is permitted to defer sentence only for one 
limited period, there will no be danger of the court demeaning itself by having 
continually to prod the offender into making payments. In any event, courts 
are already debt-collectors both for the State and for private citizens, in that 
they are the agency for pursuing those who default in the payment of fines, of 
maintenance, and of compensation. 

78. Accordingly, we do not find any objection in principle to deferring 
sentence for the purpose of securing reparation. We think it right to emphasise, 
however, that deferment should not be used so as to replace the use of the 
court’s existing powers to order compensation in criminal proceedings. If, 
for example, a court feels the case to be one in which reparation should be 
made and it is clear that the offender has sufficient resources immediately or 
readily available it would be pointless to defer sentence; the court could make 
an order for compensation enforceable in the normal way. Deferment of 
sentence with a condition of reparation would, we think, be more appropriate 
where the offender undertook to make reparation but the court was uncertain 
about his determination to do so either then or in the immediate future. 



Some practical difficulties 

79. There are some practical difficulties about operating the deferment of 
sentence generally. We mention some of them. How, for example, is the 
court to find out whether the offender has a reasonable excuse for not having 
paid the whole amount of the reparation? We think that in many cases there 
will have been a social inquiry report as to the offender’s earning capacity and, 
hence, his ability to make full restitution within the time limit. Moreover, it 
will be up to the offender to satisfy the court about his attempts to comply with 
the court’s direction at the time of postponement of sentence. In any event, 
whatever the difficulties, they will be no greater than those experienced on a 
means inquiry when an offender has defaulted on his instalments for payment 
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of a fine. The court will have to do the best it can with the limited facilities at 
its disposal. 

80. Whereas the courts at present have to cope with problems associated 
with the default of offenders in monetary matters, it may be more difficult to 
supervise some of the conditions of a non-monetary character. This will be 
especially difficult if the services of a probation officer are not readily available. 
We see the force of this observation. We can only say that from the experience 
of the sheriff courts in Scotland there does not seem to be any insuperable 
obstacle to the smooth functioning of the deferred sentence. In Scotland the 
police, or an agency such as the Department of Health and Social Security, 
reports briefly to the court that the offender has been of good behaviour or has 
repaid his debt. In a few sheriffdoms the probation service provides a limited 
form of supervision, which is a good deal less than probation. The probation 
officer merely keeps in touch with the offender during the period of deferment 
and submits a report to the court. The report comments briefly on the offender’s 
behaviour and on any change in his circumstances which might affect the 
court’s decision; it also refers to the performance of any specific condition 
attached to the deferment of sentence. In general, a decision to defer sentence 
in England would, we think, be taken in the light of a social enquiry report, 
and no doubt the courts would tend to look to the probation and after-care 
service to provide the further information required on the offender’s re-appear- 
ance in court. But we think it unnecessary to lay down any rigid rules in this 
matter, since there may be cases in which the police would be able to assist. It 
would be only in relatively few cases that deferment of sentence would be 
called for, and we do not foresee any difficulty likely to stultify the effect of 
deferring sentence. 



Our conclusion 

81. We are firmly of the opinion that there is a definite place in the penal 
code for the deferment of sentence to provide an opportunity for the offender 
to show good behaviour, to repay money which he has acquired dishonestly, 
to pay compensation for damage which he has caused maliciously, or to 
perform some other act which would indicate ability to stay out of trouble. 
We would think that this sentence could be used effectively in some cases of 
vandalism and hooliganism. Courts, by experimentation, would soon learn 
which types of offences, and which types of offenders, would respond to this 
form of penal treatment. We think that the courts should be positively 
encouraged by a statutory power to experiment in this way. 

82. We have already indicated that we think that deferment should be a 
once-and-for-all power; that the court should select the period of deferment; 
and that on the return date the court should dispose of the matter without 
any power to defer further the imposition of the sentence, although it might 
then be obliged to suspend the execution of a sentence of imprisonment under 
the provisions of the Criminal Justice Act 1967, or might pass a suspended 
sentence of its own volition. We noted that the Scottish provision provided for 
no time limit within which the sentence could be deferred. Dr. Smith’s 
research showed that the average period of deferment was 22 weeks, and the 
courts extended the initial period of deferment in a fifth of the cases. We 
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think that six months is a long enough time for the offender to carry out some 
positive action and for the court to test the sincerity of his promises. 

83. Sirnilarly, the Scottish courts are free on deferring sentence to impose 
any conditions that they like. We considered carefully whether we should 
recommend the same freedom of action for English sentencers, bearing in 
mind that among lay magistrates there may be a few who would indulge in 
fanciful and inapt conditions. Scotland has never had this problem, since the 
sheriff courts are staffed by professional lawyers who are kept within bounds 
by the strong pull of conformity to judicial propriety; it has not been necessary 
to provide for an appeal against any conditions imposed by the Scottish courts. 
We considered whether the conditions might not be restricted to three cate- 
gories: (a) restitution/compensation; (b) residential requirements; (c) employ- 
ment. While we would think it important that the conditions should never be 
offensive, impracticable or degrading, on the whole we have come down against 
tying the hands of the sentencers. Most of the situations in which it would be 
appropriate to defer sentence would, we think, fall within categories (a) (b) 
and (c), but there might conceivably be other circumstances in which the power 
might be useful. We would favour a right of appeal to quarter sessions or to 
the Court of Appeal (Criminal Division), both against the court’s order to defer 
sentence and against any conditions attached, and a power to suspend condi- 
tions pending determination of the appeal. We think that these safeguards 
should suffice to ensure the proper use of a power to defer sentence without 
resort to fanciful conditions. 

84. Finally, we wish to say something about procedure for deferring 
sentence, without necessarily recommending that all these matters should be 
enacted statutorily. We think it imperative that the offender should be left in 
no doubt what is expected of him during the period of deferment, and in 
practice, the offender must, we think, acquiesce in the conditions of deferment. 
The kind of provision that we have in mind might be based on section 3(5) of 
the Criminal Justice Act 1948 which requires a court, before making a proba- 
tion order, to explain to the offender in ordinary language the effect of the 
order and of any additional conditions imposed. The court should state the 
conditions in public, enter in the register the conditions on which sentence was 
postponed, and hand a copy of the entry to the offender. This is imperative to 
get over the difficulty in England of a lack of continuity in the composition 
of the Bench. When the case comes up at the end of the deferred period, the 
sentencers must be able readily to establish why their colleagues decided on 
deferment in the first place. 

85. Our recommendation is made in the knowledge that the deferment of 
sentence would be no panacea for the problem of unnecessary imprisonment, 
but in the belief that a useful additional penal sanction would be available to 
courts. We do not think that the courts will be inclined to use the power very 
frequently as an alternative to imprisonment, but we anticipate that it would 
often prove an effective way of dealing with offenders whom the courts would 
otherwise put on probation or would discharge conditionally. 
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CHAPTER 5 



SENIOR ATTENDANCE CENTRES AND ANALOGOUS FORMS OF 

TREATMENT 

86. In this Chapter we deal with the future of senior attendance centres 
for offenders aged 17 and over, and take the opportunity of examining some 
proposals for analogous forms of treatment. 

The origin and nature of the existing centres 

87. Section 19 of the Criminal Justice Act 1948 made provision for 
attendance centres which offenders aged 12 and under 21 could be ordered 
to attend. The minimum age was reduced to 10 by section 10 of the Criminal 
Justice Act 1961, and the effect of the Children and Young Persons Act 1969 
will be to raise it to 17 over the next few years as the power of each individual 
court to commit to junior attendance centres is withdrawn (section 7(3)). 
The power to order attendance at a centre is confined to magistrates’ courts, 
who may exercise it only 

{a) if notified that a centre is available to the court for persons of the 
offender’s class or description; and 

{b) if satisfied that the attendance centre is reasonably accessible to the 
offender, having regard to his age, the means of access available to 
him and any other circumstances; and 

(c) if the offender has not previously been sentenced to imprisonment, 
borstal training or detention in a detention centre, and has not been 
ordered to be sent to an approved school; and 

{d) in one of the following circumstances — 

(i) where the court has, or would have but for the statutory restric- 
tions upon the imprisonment of young offenders, power to 
impose imprisonment (including imprisonment in default); 

or 

(ii) for failure to comply with a requirement of a probation order. 

88. The order must specify the time at which the offender is first to attend 
and the total number of hours for which he is to attend, being more than 
12 hours (but not more than 24) only if the court considers that 12 hours 
would be inadequate. An offender cannot be required to attend on more 
than one occasion on any one day or for more than three hours on any 
occasion, and so far as practicable interference with school or working hours 
must be avoided. General rules as to discipline are contained in the Attendance 
Centre Rules 1958 ; punishments for breaches of those rules include separation 
from others attending the centre, allocation of less attractive work and sending 
the offender away before the end of the session so that he has to make an 
extra attendance to complete the prescribed number of hours. An offender 
who fails to attend a centre or commits a breach of the Attendance Centre 
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Rules that cannot adequately be dealt with under those Rules may be brought 
back to court; in these circumstances the court may revoke the original 
order and deal with him in any way in which he could have been dealt with in 
the original proceedings. 

89. Attendance centres bring young offenders for a period under discipline 
and occupy them on training and work during their leisure time. The centres 
also provide an opportunity for them to be given advice on their personal 
problems and to learn something of the constructive use of leisure. The 
actual programme of activity varies from one centre to another, and the 
outline programme for each centre has to be approved by the Home Office. 
Offenders travel to and from the centres in their own time. 

90. The centres, which are for male offenders only, are provided by the 
Home Secretary. They were originally made available only for boys under 17, 
but, in accordance with a recommendation of the Advisory Council on the 
Treatment of Offenders in their 1957 Report on Alternatives to Short Terms 
of Imprisonment, an experimental attendance centre for youths aged 17 and 
under 21 was opened in Manchester in December 1958 and a similar centre 
was opened in Greenwich in April 1964. At an early stage of our enquiries 
we received an oral account of these two centres from the staff who run them, 
and some of us visited the Greenwich centre in May 1968. It may be helpful 
to give a brief description of the two centres. 

91. The Manchester centre is staffed by prison officers; it uses police 
premises which comprise a large hall, two store rooms and an office, in a 
separate building adjoining the main police station. During the week the 
premises are used by the police. The facilities include the use of showers, 
washbasins and toilets. 

92. The centre is open on 40 Saturdays a year, i.e. every Saturday except 
the last in each month. Occasionally the centre is closed during a bank holiday 
weekend but opens on the last Saturday of the month to compensate. The 
centre is open from 2 p.m. to 4 p.m., although the staff arrive earlier and 
leave later. Sentences vary between 12 hours and 24 hours, and take from 
6 to 12 Saturdays to complete. 

93. The centre is in the charge of a prison officer in the principal officer 
grade. His staff consists of a principal instructor with a wide range of 
experience which enables him to teach subjects ranging from painting and 
decorating to car maintenance; two physical education instructors; two 
alternating hospital officers, who teach ffist aid; and an executive officer 
from Manchester prison, who acts as clerk. Members of the staff, with the 
exception of the executive officer, wear prison uniform. The officer in charge 
receives a small addition to his salary, together with an administration 
allowance based on the number of youths attending; the instructors are paid 
at hourly rates. All members of the staff have volunteered for the work. 

94. The centre is used by courts within roughly an 1 1 mile radius of 
Manchester. The centre is equipped to take 40 youths, which is the maximum 
which the existing staff and premises could accommodate, but there are 
usually about 20 in attendance. 
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95. The Greenwich centre is in St. Mary’s Church Hall, Ashburnham 
Place, South Street, Greenwich. The accommodation comprises a hall used 
as a gymnasium, a large semi-basement room used as a lecture room, a room 
used as an ofi&ce and some washhouse and shower accommodation. The 
centre is open on alternate Saturdays from 2 p.m. to 4 p.m. 

96. The centre is in the charge of a police inspector; the physical education 
instructor is a police sergeant, who is an instructor at a police cadet school. 
The other permanent instructor is a police sergeant. The stalf wear civilian 
clothes ; as in the case of the Manchester centre, the officer in charge receives 
a small additional salary, and the instructors payment at hourly rates; and 
all are volunteers. The programme includes instruction in motor maintenance 
and traffic law, first-aid, physical training and weight-lifting. 

97. The centre is available to all Metropolitan Magistrates’ Courts and to 
Dartford and Bromley Magistrates’ Courts. In the first few years of its 
operation the courts made sparing use of the centre, and we noted when we 
saw it that up to that time few magistrates had visited it. The number in 
attendance, which had not previously exceeded 24, has recently risen to 
about 35 and should there be any substantial further increases the possibility 
of finding additional accommodation will need to be explored. 

98. The following table shows the extent of the use made by courts of the 
centres since 1963 and the ages of the offenders at the time of the order of the 
court. 



Analysis by age (from 1963)* of offenders ordered 
to attend the senior attendance centres 



Year 


Centre 


Age of offender 


Total 


17 


18 


19 


20 


1963 


Manchester 


34 


30 


15 


20 


99 


1964 


Manchester 


51 


31 


20 


9 


111 




Greenwich 


13 


1 


1 


1 


16 


1965 


Manchester 


40 


31 


14 


5 


90 




Greenwich 


19 


5 


2 


2 


28 


1966 


Manchester 


31 


30 


15 


2 


78t 




Greenwich 


7 


15 


4 


5 


31t 


1967 


Manchester 


50 


24 


15 


7 


96 




Greenwich 


12 


7 


8 


2 


29 


1968 


Manchester 


49 


27 


12 


7 


95 




Greenwich 


47 


38 


8 


13 


106t 


1969 


Manchester 


52 


38 


25 


6 


121 1 




Greenwich 


52 


42 


32 


7 


133f 



* An analysis by age is not available for the years prior 
to 1963. 

t These totals do not agree with those given in the annual 
statistics relating to approved schools, remand homes 
and attendance centres. The explanation is that some 
invalid orders in respect of 16- and 20-year olds were in 
eluded in the annual statistics. 



Their effectiveness 

99. There is little material available on which to base an objective assess- 
ment of the effectiveness of the centres. A study by Miss N. Goodman of 
the first three years (1959-61) at the Manchester centre, which was published 
in the British Journal of Criminology in 1965, found that, within twelve 
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months of first attendance, 26 per cent of those sent to the centre had offended 
again. The rate was rather worse for the younger than for the older offenders, 
and was worse for those with a greater number of jobs since leaving school, 
or with more previous convictions. On the basis of the relation of the re- 
conviction rate to previous indictable convictions the attendance centre as a 
method of treatment appeared neither better nor worse than other forms of 
treatment. Additionally, a comparison of Salford youths convicted of 
offences connected with drunkenness who were (a) fined or (b) sent to the 
centre showed no striking difference in the effectiveness of the two penalties. 
Reconviction statistics for the Manchester centre for 1962-65 (see Appendix C) 
show a much better 12 months’ reconviction rate (14 per cent) than Miss 
Goodman’s study, but no conclusion can be drawn from this because the 
statistics are not comparable. The 1962-65 figures relate to orders successfully 
completed, while in the earlier study the figures were for reconvictions within 
a year of first attending the centre; moreover in the 1962-65 figures the 
criteria of “reconviction” are more tightly drawn (only reconvictions for 
standard list offences are included). The reconviction rate in the 1962-65 
figures increases to 23 per cent after two years and 30 per cent after three 
years; and it is somewhat worse for youths ordered to attend for over 12 hours 
(Miss Goodman’s study does not permit these comparisons) than for the 
shorter periods — a reflection, perhaps, of the worse background, or more 
serious offences, of those sentenced to the longer period of attendance. 
However, the information in these statistics is too sketchy, and covers too 
few people, to form a reliable base for any assessment of the centre. 



Junior attendance centres 

100. Under the Children and Young Persons Act 1969 junior attendance 
centres will disappear as such, although they may find a place in the new 
schemes of intermediate treatment. However, the existence of a system of 
60 junior centres at schools, church halls, youth clubs and police premises 
(all but two of the junior centres are run by the police) is evidence that the 
provision of centres such as those at Manchester and Greenwich (hired 
premises, and use of volunteer staff) is feasible on a wider scale, although we 
understand that some difficulty has been experienced in finding suitable 
premises for junior centres. The activities pursued have included first aid, 
life-saving land drill, artificial respiration, road safety, cycle repairs, carpentry, 
leatherwork, painting and decorating, electrical repairs, map-reading, toy- 
making and model-making. 

Forms of attendance centre in other penal systems 

101. Our enquiries into methods of non-custodial treatment in European 
countries have not disclosed anything comparable with the senior attendance 
centre. We were interested in the experiments introduced at Essexfields, 
New Jersey and at Pinehills in Provo, Utah, whereby “guided group inter- 
action” for offenders aged 15-18 was carried out at non-residential treatment 
centres, involving gainful employment in city parks and recreation areas, 
and group counselling sessions;^ and we were attracted by the accounts 



^ The President’s Commission on Law Enforcement and Administration of Justice 1967 : 
Task Force Report: Corrections, p. 39. 
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which we received of the New Zealand periodic detention work centre, which 
provides for evening and residential week-end attendance. We discuss the 
latter development and the scope for applying it in this country in paragraphs 
161-162 below. We deal in paragraphs 118-120 below with proposals for 
the establishment of centres similar to the Citizenship Training Centre in 
Boston, Massachusetts where boys aged 12-16 may be required as a condition 
of probation to attend after school for study, handicraft, physical training 
and group discussion. 



Conununity service: its impact on the development of senior attendance centres 

102. We are conscious that the implementation of our proposals in 
Chapter 3 for a scheme of community service inevitably raises a large question 
mark about the future of the senior attendance centre. Were we not putting 
forward proposals relating to community service by olfenders, we might well 
have thought it right to recommend some expansion of the present experiment 
by an increase in the number of senior centres and by inclusion in their 
regimes of extra-mural activities of the community service type. But, as 
explained in paragraph 60 above, we have rejected the hypothesis that a 
community service scheme for offenders should be based on an expanded 
system of senior attendance centres. It seems open to doubt whether there 
is room for both the senior attendance centre as at present conceived, and 
the particular form of community service scheme which we have in mind. 
It seems likely that the latter, with its more outward-looking approach and 
its link with probation and local voluntary activity, might soon eclipse the 
attendance centre in the eyes of the courts, unless there were seen to be a 
clear line of demarcation between their respective purposes. In theory, it 
might be possible to draw a line between community service requiring the 
offender’s consent and involving constructive activities in company with 
non-offenders, and compulsory attendance at an attendance centre with a 
sterner and less attractive regime, pursued within four walls under strict 
supervision, the two forms of treatment being suited to different types of 
offenders. But this is not in our view an acceptable approach. Any develop- 
ment of the attendance centre system would inevitably tend, not towards 
greater severity, but towards a more constructive programme. It seems to us 
that, where a penalty involves deprivation of liberty or leisure, the deprivation 
itself should supply the punitive element, and that the offender’s time thus 
put at the disposal of the penal system should be used constructively and not 
in a harsh or pointless way. The application of this principle to the attendance 
centre has produced a regime which resembles a well run (though perhaps 
somewhat old-fashioned) youth club; and there is clearly a limit to the extent 
to which, for offenders of the 17-20 age group, the regime could be developed 
along the lines of indoor recreational and other leisure activities of a kind 
which their non-delinquent peers might undertake of their own volition. 
We doubt whether sentencers or the public would regard this as an adequate 
objective for a penal sanction for young adult offenders; and we think it 
likely that external activities of service to the community are the more 
promising alternative, in that they provide not only an identifiable return to 
the community in recompense for the offence, but also a better prospect of 
modifying the offender s attitudes, and a sanction which would be more 
comprehensible both to him and to the staff administering the service. As 
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we have indicated in paragraph 37 above, we consider that in practice 
community service could, if it proved successful, be expanded so as to con- 
stitute a form of treatment for a wide range of offences. 

103. In the light of these considerations we are disposed to think that the 
right course is to defer any question of setting up further senior attendance 
centres designed for offenders in general, on the lines of those at Manchester 
and Greenwich, until the practicability of community service has been 
demonstrated and some assessment made of its effectiveness. 

104. We have, however, considered whether in the meantime there are 
any modifications of the regime of these centres which could profitably be 
made within the existing law. The room for manoeuvre within the existing 
concept and practical framework is fairly limited, but we think that a wider 
range of instructional and educational activities might be introduced, and 
that there might be scope for group discussion. Those of us who saw the 
Greenwich centre formed a favourable general impression of the programme 
of activity. On a particular point, we felt some doubt about the wisdom of 
including weight-lifting in the curriculum without any provision for medical 
examination ; if the difficulty of arranging such examination during a short 
period of afternoon attendance and of finding staff to undertake it is insuper- 
able, we think that weight-lifting should be abandoned. 



Attendance centres for traffic offenders 

105. In reaching the conclusion that the courts would find it difficult to 
make sufficient use of both community service and attendance centres we 
were thinking of attendance centre orders of the present type, catering for an 
unselected group of petty offenders. But we consider that there might be 
scope for an extension of the attendance centre idea alongside community 
service if centres were designed for special categories of offender. The 
obvious example is the traffic ofifender, for whom centres could provide 
appropriate instruction. 

106. We think that many sentencers— and especially magistrates—would 
welcome some addition to the range of measures which are open to them 
when dealing with traffic offenders; this view is borne out by evidence collected 
by Dr. Hood in the study which he is making of the sentencing by magistrates’ 
courts of offenders convicted of serious motoring offences. Although in 
theory these measures range from absolute discharge to heavy fines, and 
custodial sentences for some offences, in practice fines are used for the 
majority of motoring offences. Provisional figures for 1969 show that a 
fine was the penalty imposed on 98 per cent of those persons found guilty 
at magistrates’ courts of non-indictable motoring offences and, apart from 
variations in the amounts of the fines to take account of the gravity of the 
offence and the offender’s means, there is little attempt to “individualise” 
the sentence. Even in comparison with findings of guilt for other non- 
indictable offences, 89 per cent of which were dealt with by fines in 1969, 
the lack of diversification is striking. It is true that provisional figures show 
that in 1969 nearly 10,000 offenders were discharged (absolutely or con- 
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ditionally) for non-indictable motoring oifences and that in addition about 
1,750 were placed on probation, 3,350 sent to prisons or detention centres 
and 2,650 given suspended sentences for such offences. But even in aggregate, 
these penalties account for less than 2 per cent of the total.^ The only other- 
measures which are widely used— usually in conjunction with fines— are 
disquaimcation^ and endorsement, the latter being in effect a step towards 
disqualification; and courts are reluctant in certain cases to impose dis- 
qualification because of the loss of employment or severe inconvenience 
which it may entail.® There seems to be room for some measure which is 
not simply an individual deterrent or attempt at temporary incapacitation 
but which makes an effort to educate bad drivers, and especially those who 
have failed to respond to fines. The idea is, of course, not new; in the United 
States a requirement to attend driver education clinics is a common feature 
of summary probation (i.e., probation without supervision or pre-sentence 
investigation), and in West Germany trafiic courses are run by the police for 
juveniles who commit tralfic offences. We understand that the Road Research 
Laboratory, with the assistance of a number of senior driving examiners of 
the Ministry of Transport, is at present carrying out research into the effective- 
ness of possible methods of retraining, and have experimentally retrained a 
small number of convicted drivers who voluntarily attended for instruction. 

107. The present law restricts the use of attendance centre orders in several 
respects which would need reconsideration if they were to be used for traffic 
offenders, but it does not seem to us that an insuperable obstacle is presented 
by any of these restrictions, which are as follows : — 

(i) only a magistrates’ court (which includes a juvenile court) may 
make an attendance centre order. No doubt the original reason 
for this was that it was not thought that higher courts would 
feel the need of this measure to deal with the comparatively 
serious offences by teenage offenders who are committed to them 
for trial or sentence. If, however, the idea of centres for traffic 
offenders finds favour, it would be illogical to preserve this 
restriction. 

(ii) the offence, broadly speaking, must be one for which an adult 
could have been sent to prison. This excludes many traffic 
offences (such as exceeding speed limits), and first convictions 
for certain other offences (such as careless driving or driving 
without reasonable consideration for other users of the road) for 
which a power to order attendance at a traffic attendance centre 
would seem particularly appropriate. Indeed, an extension to all 
moving traffic offences would be desirable, and we think justifiable. 
But even without this extension, enough offenders would probably 
be eligible as the law stands to make an experiment in advance of 
legislation worth while. 

(iii) the Home Secretary must have notified the court that an attendance 
centre is available for the reception from that court of persons of 



^ See footnote 2 to paragraph 14. 

“ We examine disqualification from driving in Chapter 6. 

® The provisional number of disqualification orders imposed by magistrates’ courts 
1969 was about 72,200, involving 53,750 persons. The percentage of offences for which 
courts could, but did not, order disqualification was 92%. 



in 

the 
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the offender’s “class or description”. Whether this would permit 
the Home Secretary to designate a given attendance centre as 
available only for traffic offenders is not beyond doubt; but we are 
confident that in practice, if courts were told that a centre was 
intended only for a certain type of offence, they would use their 
powers accordingly, even if this notification were not binding on 
them. 

(iv) the offender must be within the age-group for which the attendance 
centre is notified as available, and must in any case be between 
his 10th and 21st birthdays. We see no reason why special centres 
for traffic offenders should not receive persons of any age (and 
either sex) from 16^ upwards; but it would require legislation to 
include offenders over 21 within the scope of the centre, and 
meanwhile we suggest that a beginning could be made with those 
below that age and that, if possible, arrangements should be 
made to include training at the centres within the schemes of 
intermediate treatment envisaged in the Children and Young 
Persons Act 1969. 

(v) the court must be satisfied that the centre is reasonably accessible 
to the person concerned, having regard to his age, the means of 
access available to him and any other circumstances. Many 
traffic offenders would have the use of a motor vehicle, so that 
a centre of this kind could draw on a larger “catchment area” 
than for a centre for young boys who would mostly have to use 
public transport. It is true that in many cases public transport 
would have to be used by drivers who had been disqualified; 
but this would not seriously restrict the scope for such a centre. 

(vi) offenders who have previously been sentenced to imprisonment, 
borstal training or detention in a detention centre, or who have 
been committed to an approved school, cannot be sent to an 
attendance centre. The reason is presumably that such offenders 
would be either too sophisticated in crime or too difficult to 
manage. We should not necessarily wish to exclude such offenders 
from the sort of centres which we have in mind; but the rule 
would affect only a small minority of traffic offenders, and this 
category will diminish still further with the implementation of 
the Children and Young Persons Act 1969. 

(vii) compulsory attendance must not exceed 12 hours, or 24 hours if 
the court considers that 12 would be inadequate in all the circum- 
stances. It must not interfere with school or working hours, or 
involve attendance more than once in any one day or for more 
than three hours on any occasion. In practice it normally takes 
the form of two-hour attendances on the afternoons of consecutive 
or alternate Saturdays. These limitations seem to us quite 
suitable for our purpose, although experience might suggest 
modifications. 

^ The mirn’miim age for holding a licence to drive a motor-cycle. 
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(viii) our proposals may involve amendment of the Attendance Centre 
Rules, but these can be, and are, revised from time to time 
without the need for legislation. 

108. Situations in which courts might find this power especially welcome 
would be those in which 

(a) they have already fined the offender for a similar offence. 

(b) they hesitate to impose a fine because of the olBfender’s financial 
position. 

(c) they do not consider a fine sufficient, but do not wish to disqualify 
him because of the hardship which this would involve (for example, 
by causing him to lose his job). We envisage that the courts should 
be able to impose a fine as well as ordering attendance at the centre 
in respect of the same offence. 

(d) they wish to disqualify him until he has passed a driving test. (In 
such cases the offender is allowed to hold a provisional licence.) The 
power to impose a driving test requirement when disqualifying is 
usually invoked only for elderly offenders; the view expressed to us 
by police witnesses, which we share, is that there are many younger 
traffic offenders to whom this requirement could usefully be applied. 
If arrangements for driving tests could be co-ordinated with attendance 
at the centre this would lend additional point to this measure. In 
some cases the courts might wish to fine, order attendance at the 
centre and disqualify. 

(e) the nature of the offence suggests inexperience or ignorance of the 
type of vehicle involved, of maintenance or of road traffic law. 

109. The programme of activity of these special centres should be wholly 
directed towards improving, not only the offender’s competence, but also his 
attitudes as a driver. The aim should be to capture his interest, and emphasise 
the satisfaction and self-respect to be gained from safe and courteous behaviour 
on the roads. It is not possible to say how far incompetence or irresponsible 
behaviour is the decisive factor in offences such as careless or inconsiderate 
driving and in accidents, but we understand that all the indications are that 
irresponsibility is the greater problem. Re-education, if it is to be effective, 
must achieve a lasting change in attitudes as well as correct any technical 
driving deficiencies. We began by thinking that this instruction might 
appropriately be given by serving police officers in their spare time; some 
police forces have already experimented with voluntary classes for drivers, 
and all forces have officers who are specialists in traffic problems. In the 
light of our discussions with representatives of the police service, however, 
we have concluded that it would be impracticable to expect that service to 
fin d officers to staff these centres, as those who would be suitable are already 
in very short supply for internal police driving training and road safety work 
in collaboration with local authorities. We would therefore suggest that 
staff for the centres might be recruited from retired police officers and driving 
instructors. 

110. It would be highly desirable that the programme of instruction should 
include consideration for other road users, road traffic law, vehicle maintenance 
and perhaps first-aid and map-reading, instruction in driving both on ordinary 
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roads and on motorways, and, where appropriate, in the special skills involved 
in driving motor cycles and heavy goods vehicles. The inclusion of instruction 
in driving, to which we attach a good deal of importance, raises a doubtful 
question of law: namely whether the existing statutory provisions can be 
regarded as permitting activities to be carried out under the auspices, but 
not under the roof, of the attendance centre. We very much hope that it 
will prove possible to resolve this legal doubt in favour of “extra-mural” 
attendance centre activities within the framework of the existing law. 

111. Even if the view were to prevail that the existing law did not permit 
outside activities, we consider that enough could be done within the framework 
of the present law to make it unnecessary to wait for legislation before 
carrying out an experiment with one attendance centre for traffic offenders; 
and we recommend that such an experiment should be carried out, preferably 
in a large conurbation where there are many young traffic offenders. It would 
be essential to carry out an evaluative study of the effectiveness of the centre; 
indeed, we hope that, by making it possible to retrain a more typical cross- 
section of motorists than could be obtained on a voluntary basis, the centre 
would make a useful contribution to the progress of research in this field. 



Other forms of attendance 

(a) N on-institutional 

112. In its 1957 Report on Alternatives to Short Terms of Imprisonment 
the Advisory Council on the Treatment of Offenders considered the possibility 
that offenders should be required to report at fixed times to a police station. 
The Council felt that a penalty of this kind was open to the fundamental 
objection of principle that the police should not be associated with punishment, 
and that the courts would be unlikely to regard such reporting as an adequate 
alternative in those cases where they imposed imprisonment. Our terms of 
reference do not restrict us to penalties conceived as a substitute for imprison- 
ment and we have therefore examined afresh the whole question of requiring 
offenders to report as a penalty. 

113. There is a good deal of public interest in ways of keeping offenders 
out of mischief at weekends. It is commonly suggested that it would be 
useful to be able to prevent football hooligans from gaining admittance to a 
football match by making them report to a police station or elsewhere shortly 
after kick-off. A Working Party on Crowd Behaviour at Football Matches 
which reported in November 1969 to Mr. Denis Howell, M.P. (Minister with 
special responsibility for sport) drew attention to the practice occasionally 
adopted in Scotland of requiring offenders to report to a police station or 
elsewhere on match days (as a condition of deferment of sentence, see 
Chapter 4) and thought that, while it would hardly be possible to deal with 
large numbers in this way at police stations, football hooligans, both adult and 
juvenile, might usefully be required to report elsewhere.^ A requirement to 
report as a penalty would, we think, have only a limited application, and 
would in fact be largely confined to trouble-makers at football matches. 
It would seem inappropriate for offenders such as Friday night brawlers, 
since it would be pointless to require these simply to report. To keep them 



^ Report, H.M.S.O., 1969., paragraph 29. 
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out of mischief it would be necessary to detain them for some hours and 
perhaps occupy them on useful work, but this would be virtually equivalent 
to ordering them to attend an attendance centre. The merit of requiring 
offenders to report as a penalty is that it would involve little administrative 
work and would be inexpensive. We think that the penalty would be a 
mild, but not necessarily ineffective, deterrent; and we recommend its adop- 
tion. There should in our view be power to add a fine to an order to report in 
respect of the same offence. 

114. If the courts are to be encouraged to require offenders to report as a 
penalty, they should be given a specific power to do so. It seems doubtful 
whether any of the existing powers of the English courts can properly be used 
for such a purpose. Thus, it would seem inappropriate to attach a condition 
of reporting to the police when an offender is bound over to keep the peace or 
be of good behaviour, since the condition would be a punishment and would 
not serve to achieve the object of the recognizance. Again, probation has been 
used as a means of requiring offenders to report at specified times simply as a 
penalty or a preventive measure, but this is hardly a proper use of a probation 
order. It seems clear that it is contrary to the spirit of probation for the court 
to require reporting for a purpose which is largely irrelevant, and perhaps 
even a hindrance, to the probation officer’s duty to advise, assist and befriend. 

115. In general, therefore, the choice seems to lie between prison service 
establishments and police stations as reporting centres. We doubt whether 
prisons would lend themselves to the purpose. With a few exceptions, the 
only prisons reasonably accessible from centres of population are local 
prisons, all of which contain category “A” prisoners either regularly or from 
time to time. There would therefore be a security risk if there were an influx 
of offenders reporting in pursuance of an order of a court. Moreover, 
Saturday is the day when normal visiting is heaviest and staff resources are 
at their lowest; all suitable available accommodation is taken up with visits 
and with visitors waiting their turn. The representatives of the police service 
felt that it was undesirable in principle for the police to be associated with 
punishment, and that it would cause administrative difficulty if police stations, 
which in their view are primarily a place for the organisation and admini- 
stration of a police force and the securing of prisoners until their appearance 
at court, were used for reporting purposes. We recognise that this argument 
has some force; but it seems to us that the proposed penalty would require 
minimal involvement of the police with punishment and that there should be 
no appreciable additional administrative burden. It is, after all, a common 
practice for motorists stopped by the police to be required to produce their 
driving licences and insurance and test certificates at a police station, and a 
person admitted to bail may be required to report to the police pending his 
reappearance in court. 

116. We therefore recommend that police stations should be used as 
reporting centres, and we see no reason why the Greenwich and Manchester 
senior attendance centres should not also have this function. 

(b) Institutional 

117. We have considered a number of proposals for institutional forms of 
day attendance intended as a substitute for senior attendance centres or as 
an addition to them. 
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(i) Training centres 

118. The Magistrates’ Association drew our attention to proposals which 
they submitted to the Advisory Council on the Treatment of Offenders in 
1961 for the establishment of centres where boys aged from 12 to 19 could 
attend on several evenings a week over a period of, say, three months and 
receive training on the lines of that given at the Citizen Training Centre in 
Boston, Massachusetts, which included character training, education, 
counselling and social work. The Association commended these proposals 
for our consideration and suggested some elaboration of them, namely 
that the centres should cater for offenders aged up to 21, and should also 
include a separate scheme of non-residential attendance on Friday evening, 
the whole of Saturday and up to mid-day on Sunday. This would permit a 
varied programme consisting of educational and physical training, group 
counselling, and indoor and outdoor work including, if possible, community 
service. 

119. The Advisory Council on the Treatment of Offenders did not recom- 
mend acceptance of the Association’s original proposals. The Council were 
concerned about the problems of finding suitable premises and of competing 
for social workers and teachers to staff the centres, and they felt that young 
offenders should be given the training they needed in the community, and not 
while segregated in a group of other delinquents.^ Since then, the Rainer 
Foundation has carried out, with some degree of success, an experiment on 
Boston lines for the 14-17 age group at an evening centre for young offenders, 
which provided a programme of remedial tutorial guidance for boys on 
probation who were unable to read, or who lacked physical agility or skills 
normal for their age, or who were unable to respond to the probation ofi&cer 
in the atmosphere of a formal interview. 

120. We are doubtful of the applicability of non-custodial training on 
Boston lines to offenders aged 17 and over. We share the concern of our 
predecessors over the problem of finding suitably qualified staff for such 
training centres, which we suspect may be more acute now than it was in 
1962. There seems little prospect that a network of these centres could be 
provided even if they were confined to densely populated areas. We are more 
attracted by the Magistrates’ Association’s revised proposals for centres 
providing extra-mural activities as well as indoor training, and if resources 
can be found for experiments in this direction we would like to see them 
devoted to one or two centres on the lines of the New Zealand periodic 
detention work centres (see paragraphs 161-162 below). 



(ii) Compulsory full-time work 

121. It is appropriate to deal in this context with a number of proposals 
put to us that offenders should be required to undertake full-time paid work 
which is not of their own choosing. Some of these are doubtfully witMn our 
terms of reference, in that they would involve the setting up of residential 
establishments which might be difficult to distinguish from custodial insti- 
tutions, but it is convenient to examine them together. 



^ Report on Non-ResidentiabTreatment of Offenders, 1962, H.M.S.O., paragraphs 37—44. 
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122. The Magistrates’ Association suggested to us that, in place of senior 
attendance centres, day work centres might be set up for offenders aged under 
21, and managed by probation and after-care committees. This proposal is 
an amalgam of two different concepts : first, that the centres should provide 
for unskilled or semi-skilled factory work, and second, that they should 
provide a base for outside work by groups of offenders for local employers 
such as local authorities, hospitals and industrial firms. In subsequent 
discussion with us, representatives of the Association expressed the view that 
day work centres might also be suitable for some young adults. The proposal 
is aimed at offenders whose work record has been unsatisfactory, and its 
object is to inculcate in such offenders the habit of working regularly. 

123. A further suggestion made by the Association was that it should be 
possible to order adult offenders to work full-time on land reclamation, 
clearance of tips, or forestry, while living either at home, if the work was 
nearby, or in a camp or hostel if it was not. (This suggestion is reminiscent of 
one made to the Royal Commission on the Penal System that courts should 
be empowered to order offenders to perform directed labour for a specified 
period as an alternative to imprisonment, in the form of essential but unattrac- 
tive occupations such as refuse-collecting and portering in hospitals.)^ We 
were interested to learn that the Penal Affairs Committee of the Society of 
Friends were thinking on somewhat similar lines and were considering the 
setting up of residential camps where offenders could be employed on land 
reclamation for a period of six months. 

124. We appreciate the motives which have prompted all these proposals, 
but the administrative problems involved in ensuring that offenders carry 
out compulsory full-time work for payment are considerable, and we do not 
think that the expense involved in setting up and administering schemes of 
this sort would be justified. The opportunities for training offenders for 
employment would be limited, and so far as day work centres are concerned, 
it seems to us doubtful whether closely supervised factory work, which would 
of necessity be relatively unskilled, and which would probably attract below 
average rates of pay, is likely to induce industrious habits in the work-shy. 



^ Royal Commission on the Penal System, Written Evidence, 1967 H M S O Vol IV 
page 25, paragraph 22. ^ , 
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CHAPTER 6 



DISQUALIFICATION AND FORFEITURE 



Disability and disqualification 

125. Another penal device to which we have given some thought consists 
of forbidding the offender to take part in certain transactions or activities. 
Some systems make considerable use of such devices. In France, for example, 
certain offenders can be deprived of the right to vote, to be trustees, to join 
the armed forces, to be members of certain professions, to inherit property, 
or to live in a specified area; and the last of these prohibitions is in frequent 
use. In this country the most widely applied device of this sort is disquali- 
fication from driving, although the criminal law includes a variety of disabilities 
or disqualifications which result, or may result, from conviction for an 
offence. The most severe disabilities were once attached to conviction of 
felony, but these have diminished, and have now lapsed altogether in con- 
sequence of the Criminal Law Act 1967. The general trend over the last 
century has been against automatic disability in recognition of the hardship 
and injustice which this may cause. Most current statutory provisions take 
the form of a power of disqualification at the discretion of the court or 
administrative authority. Some examples are: disqualification from public 
office (Public Bodies Corrupt Practices Act 1889), disqualification from 
holding a dog licence (Protection of Animals (Amendment) Act 1954) or 
fishing licence (Salmon and Fresh Water Fisheries Act 1923). On the other 
hand, obligatory disqualification from driving runs somewhat counter to 
this trend; and there are instances of automatic disqualification in section 14 
of the Criminal Justice Act 1967, which provides for disqualification from 
jury service of certain categories of ex-prisoners, and in section 21 of the 
Firearms Act 1968, which, broadly speaking, makes it an offence for a person 
on whom a custodial sentence of three years or more is imposed, thereafter 
to have a firearm or ammunition in his possession at any time, or, where the 
sentence was less than three years, during the five years immediately following 
his release. 

126. We see an important distinction in principle between disabilities which 
are designed solely as penalties and those which are intended to reduce the 
risk that the offender will repeat his offence. An example of the first kind 
would be deprivation of the right to vote; and an example of the second is 
disqualification from holding public office. It would be possible to use 
disqualification from driving purely as a penalty, that is, for offences quite 
unconnected with the use of a motor vehicle; but we do not know of any 
system in which it is so used. Apart from this exception, we found it difficult 
to think of disabilities which, if used purely as penalties, could be effectively 
applied to large numbers of offenders; and we therefore concentrated on the 
possible use of disabilities as means of preventing offenders from repeating 
specific types of offences, or at least of reducing their opportunities for doing 

so. 
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(a) Disqualification from specific activities 

127. Few of the suggestions put to us for restricting specific activities of 
criminals as a preventive measure seemed practicable. One was that there 
might be a ban on the movement of the professional criminal which might 
be enforced by withholding passport facilities and notifying immigration 
officers at ports of embarkation. Such a restriction would presumably have 
to be confined to offenders convicted of serious offences and would in practice 
take the form of an order to be enforced after release from prison. We were 
attracted by this possibility, but concluded that criminals who operate on an 
international scale would not find much difficulty in evading such a restriction. 
The only proposal which we thought worth pursuing was that disqualification 
from driving should be more widely available. 

128. This suggestion has been considered by the Home Office from time 
to time in relation to specific classes of offender — some consideration was 
given to it following the outbreak of hooliganism at seaside resorts in 1964 — 
but it has not previously been examined in general terms. The Association of 
Chief Ofl&cers of Police suggested in evidence to the Royal Commission on 
the Penal System that there should be a power to disqualify persons who are 
convicted of a crime involving the use of a motor vehicle : the Association 
did not consider that it was a serious objection to this proposal that a hardened 
criminal would use a vehicle whether he had a licence or not, since the police 
in his home area would be aware of the disqualification and would be able 
to take action if he were seen driving. In the case of lesser offenders, dis- 
qualification would, the Association suggested, have the merit of providing 
some means of curtailing their activities. The Association renewed this 
proposal in evidence which they submitted to us. 

129. It is not uncommon in other countries for the use of a vehicle in 
pursuit of crime to attract disqualification; in New Zealand, for example, a 
person convicted of one of a specified range of offences who at the time of 
the commission of the offence was the driver or person in charge of a motor 
vehicle, may be disqualified. We can see no compelling reason why a provision 
on these lines should not be adopted here. Definition of the power to impose a 
disqualification when a vehicle has been used in furtherance of an offence 
nught present problems of interpretation, but if, as we would propose, 
disqualification in these circumstances would be discretionary, and not 
mandatory, we doubt whether in practice this would prove a very serious 
obstacle; if there were uncertainty in any individual case the court would 
refrain from exercising the power. 

130. It is true that the type of criminal for whom the power would seem 
particularly appropriate would be more likely to ignore disqualification than 
would the ordinary traffic offender and we have considered generally how 
the detection of those driving while disqualified might be improved. In 
particular, we discussed the possibility of making it obligatory for every 
motorist to carry with him while driving both his driving licence and certificate 
of insurance. At present a motorist stopped by a police officer can be required 
to produce both these documents within five days at a police station of the 
driver’s choice. This procedure involves a considerable amount of admini- 
stration of which the police would be glad to be relieved. But we were 
informed that there would not be any significant improvement in the enforce- 
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ment of disqualification by making this change. We feel confident that 
without this innovation improvements in the operational methods of the 
police will enable disqualification to be effectively enforced. Plans are 
already afoot for the introduction of a national criminal record computer and 
developments in radio communications which will enable traffic patrols, and 
even policemen on the beat, to check within a matter of seconds on persons 
suspected of being disqualified; moreover, we were assured by chief constables 
that the police often know by sight those who are disqualified, particularly 
in the provinces. If disqualification were applied to habitual criminals who 
use a motor vehicle in pursuit of crime, we feel sure that the chances of 
detecting evasion would be high. 

131. We therefore recommend that the courts should be empowered to 
disqualify an offender from driving for such period as they think fit, where 
they are satisfied that he has used a motor vehicle in connection with the 
commission of the offence of which he is convicted; and we further recommend 
that where this power is exercised the normal arrangements for removal of 
disqualification should apply. 

132. We have also considered whether there should be power to disqualify 
road traffic offenders for intermittent, as well as continuous, periods. We 
have pointed out in paragraph 106 above that the courts are slow to use their 
discretionary power to disqualify, no doubt because in many cases dis- 
qualification presents hardship to offenders who need to drive in the course 
of their employment. We think that there is a good case for empowering 
courts to disqualify an offender from driving at week-ends for such period 
as they may determine, and that the enforcement of such disquahfication 
would be facilitated by the improvements in the operational methods of the 
police to which we have referred in paragraph 130. The use of this power 
would, of course, be inappropriate where the offence raises doubt whether 
the offender should be on the road at all, but we think that there are often 
instances in which it would be useful to provide this compromise between 
allowing the offender to go on driving, and prohibiting him from driving 
altogether for a specified period. We so recommend. 

(b) Disqualification peculiar to a certain occupation 

133. Most professions operate their own system of disqualification in order 
to protect the public against incompetent or corrupt members of these 
professions; examples are the removal of medical practitioners from the 
register, or the striking of a solicitor from the rolls. Some occupations, 
however, seem inadequately protected against certain types of offender, 
having regard to the opportunities and temptations which they offer. 

134. A striking example is the group of occupations which are concerned 
with the care, treatment or teaching of children, and which provide both 
temptations and opportunities for persons whose interest in children has a 
sexual element. Already most agencies in which employees have charge of 
children take unoflacial precautions against appointing such people to 
positions of trust. 

135. These precautions, however, vary greatly in their effectiveness. 
References from former employers— the most widespread precaution — are by 
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no means completely reliable. Some “referees” are no more than friends of 
the applicant. Even a genuine referee may decide, with the best of motives, 
to gloss over the circumstances in which the applicant left his employment. 
Employers of child care staff are invited to consult the Home Office about 
candidates for responsible posts in case that Department has information to 
suggest that any candidate is unsuitable; and the Secretary of State for 
Education and Science is empowered to prohibit or restrict the employment 
of persons as teachers, wardens of community centres, leaders and youth 
workers on the grounds of misconduct or conviction of a criminal offence. 
Even these arrangements, however, have their loopholes, and are not as 
comprehensive as might be wished. In particular, they do not apply to purely 
domestic occupations, although gardeners, handymen, porters or kitchen 
staff often have at least as great opportunities for sexual offences against 
children as, say, housemasters or teachers. Moreover, it is not unheard of 
for an employer to be so optimistic — or so short of staff — that he is prepared 
to employ someone whom he knows to have committed a sexual offence 
against a child. 

136. Most important of all, the nature of these precautions means that 
neither the irresponsible employer nor the applicant who is prepared to 
conceal his record can be charged with a criminal offence. It seems to us that 
there is room for a statutory provision which would enable courts, when 
persons are found ^ilty of certain offences, to make orders prohibiting them 
from taking certain kinds of employment; and the following paragraphs 
suggest how such a system might operate. 

137. The court should initially have discretion as regards the making of a 
prohibited employment order, although, as experience is gained, it might be 
advisable to require courts to make orders in certain circumstances unless 
there are grounds for mitigation. The duration of the order should be deter- 
minate or indeterminate as the court thinks fit. It should be open to the court 
to combine the order with other penalties or to use it in lieu of any other 
sentence. Indeed, it is to be hoped that in some cases the court will consider 
that the order alone is both a sufficient safeguard and a sufficient penalty. 
The effect of the order would be that if the offender took up prohibited 
employment he would be committing a criminal offence, for which he could 
be fined or imprisoned or both. It would follow that an employer who 
employed him in prohibited employment, knowing him to be subject to 
such an order, would be guilty of abetting the offence. It should also be 
made an offence to conceal that one was a “prohibited person” when applying 
for prohibited employment. 

^138. It would be possible to confine the power to make what we shall call 
a “prohibited employment order” to higher courts; but this would have the 
effect of excluding certain offences from the system and in many other cases 
would involve committal to a higher court merely in order to give the oppor- 
tunity of making a prohibited employment order. We think that subject to 
the following safeguards all courts should have the power to make these 
orders : 

(n) orders should not be made unless the court has considered a social 
enquiry report by a probation officer and a report by a medical 
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practitioner who is approved for the purpose of section 28 of the 
Mental Health Act 1959.^ 

(b) it should be possible to appeal against the making of an order, as 
against any other order of a criminal court. 

(c) it should be possible for the offender, after a period of, say, a year, 
to apply for the rescinding of the order to any court which has juris- 
diction and status equivalent to the court which made it. The court 
which hears his application should obtain and consider all the infor- 
mation available to the original court, together with up-to-date 
reports by a probation officer and a medical practitioner approved as 
in (a) above. There should be a ban on the publication of the applicant’s 
name without the court’s leave. 

139. The sort of offences which we have in mind would include not only 
unlawful sexual intercourse, indecent assault or exhibitionism when any of 
these involve a child or young person, but also violence or cruelty of which 
a child or young person is the victim. Whether this definition is sufficiently 
precise for legislation, or would have to be elaborated into a list of specified 
offences, is a question which we leave to the draftsman. 

140. Such a system would, of course, be enforceable only if employers 
had some fairly reliable means of ascertaining whether an applicant for a 
post was subject to a prohibited employment order. This would necessitate 

(a) the reporting of such orders by the police to a central recording 
office; 

{b) making the centrally recorded information available to employers. 

The first of these transactions involves no serious problems; police forces 
already record, locally, regionally and centrally, large numbers of convictions 
against identifiable persons, and, in comparison, the category which we are 
proposing would be numerically negligible. The second problem — making 
the information available — could be solved by distributing lists of prohibited 
persons, and those freed from prohibition, at intervals to local authorities to 
which employers could address their enquiries. 

141. But what employers should be entitled to ask whether a person is 
subject to a prohibited employment order? From the point of view of 
effectiveness the more employers who are allowed to do so the better; and it 
is arguable that anyone who is genuinely considering a person as an applicant 
for a post involving close association with children should be entitled or 
even encouraged to do so. Against this must be weighed both the volume of 
possible enquiries and the way in which the information could be obtained 
for improper purposes — for example by someone who pretended to be an 
employer. 

142. The point is doubly important because it also affects the list of pro- 
hibited occupations. If the order simply prohibited the offender from taking 
“any employment likely to involve him in close and frequent association 
with children or young persons” it would be difficult to restrict the category 
of employers who should be entitled to ask local authorities about applicants 

1 Local health authorities keep lists of such practitioners, who must have “special exper- 
ience in the diagnosis or treatment of mental disorder”. 
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for jobs (quite apart from the problem of interpretation which this would 
raise). On the other hand, any restriction would mean that some employers 
would be at risk of employing prohibited persons without any reliable means 
of finding out whether they were prohibited persons (apart from asking the 
applicants themselves and their referees), while other employers would have 
means of doing so. Regretfully, we came to the conclusion that the list of 
prohibited occupations must be sufficiently restricted to enable local authorities 
to be reasonably sure, when answering enquiries, that they were dealing with 
genuine and responsible employers. 

143. The following list of occupations, though not intended to be exhaustive, 
illustrates what we have in mind. 

Schoolteachers 
Child care officers 
Probation officers 

Foster-parents with whom children are placed by a local 
authority or voluntary organisation 
Youth workers 

Staffs of: — 

Schools 

Community homes 
Youth clubs 
Community centres 

Children’s hospitals and children’s wings of hospitals 
Day nurseries 

Probation hostels and homes 
Child health centres 
Hostels for children 

144. We do not propose that a system of this kind should completely 
replace the present arrangements for making sure of the suitability of teachers, 
houseparents and so forth. A person may show himself unsuitable to be in 
charge of children by conduct which does not involve sexual offences or 
cruelty towards them; for example, by addiction to alcohol or drugs. It is 
reasonable to set higher standards of conduct for responsible posts than for 
domestic jobs. The point of our proposals is that they are intended to provide 
cMldren with some degree of protection against more serious forms of abuse 
without compelling courts to resort to long sentences of imprisonment. 

Forfeiture 

145. Another suggestion which we have considered is that an offender 
might be deprived of an article of property as a penalty. The Criminal Law 
Act 1967 has abolished obsolete punishments of forfeiture of property 
generally, but there are various statutes under which forfeiture of particular 
property results, or may result, from the conviction of an offender. Under 
section 52(l)(a) of the Firearms Act 1968 there is power to order the for- 
feiture of any firearm or ammunition found in the possession of a person 
convicted of any crime for which he is given a custodial sentence; but this 
type of provision is exceptional. In general, the powers of forfeiture relate 
to property which is related to, or is the direct instrument of, the offence 
which the offender has been convicted. For example, under section 1(2) of 
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the Prevention of Crime Act 1953, where a person is convicted of carrying 
an offensive weapon in a public place without lawful authority or reasonable 
excuse, the court may order the forfeiture or disposal of the weapon. There 
are a number of provisions in the game and fishery laws for the forfeiture of 
game and fish and of the gear with which they are unlawfully taken. An 
unusual provision is section 19 of the Salmon and Fresh Water Fisheries 
(Protection) (Scotland) Act 1951, under which the Scottish courts have 
power to order forfeiture of a vehicle used by a poacher in committing his 
offence. Under the Dangerous Drugs Act 1965 all articles in respect of which 
the offence was committed must be forfeited. On convicting a person of 
selling liquor without a licence or keeping liquor not authorised by a licence, 
the court has power under the Licensing Act 1964 to order the forfeiture of 
the liquor and the vessels containing it. Under the Betting, Gaming and 
Lotteries Act 1963 there is discretion to order the forfeiture of anything 
produced to the court and shown to relate to the offence. Under the Weights 
and Measures Act 1963, weighing or measuring equipment which is false or 
otherwise unlawful is liable to forfeiture. 

146. The provisions relating to forfeiture of radio and television sets are 
of particular interest. Under section 14(3) of the Wireless Telegraphy Act 
1949, as originally enacted, a person convicted of using a television or radio 
set without a licence could, in addition to any other penalty, be ordered to 
forfeit the receiver. This power was not infrequently used in respect of 
sets which were not the property of the offender but of a rental or hire purchase 
company, but the liability of such sets to forfeiture was successfully challenged 
in Scotland in 1961.^ In order to put the matter beyond doubt clause 11(4) 
of the Wireless Telegraphy Bill introduced in 1967 declared that the courts 
could order forfeiture even though the set was not the property of the offender. 
The matter was, however, re-considered during the passage of the Bill and 
it was felt that, in the light of representations from Members of Parliament 
and the trade, the right course would be to provide a statutory safeguard 
for the owners of sets rather than to rely on a promise that the Post Office 
would return forfeited sets to the rental companies. Having reached this 
conclusion, however, the Postmaster General considered that it would be 
unfair to exempt some classes of evader from liability to the penalty of 
forfeiture while leaving the evader who owned his set exposed to it. Accord- 
ingly, it was decided to discard altogether the provision for forfeiture of 
receivers on conviction of unlicensed use but to retain the power to order 
forfeiture of transmitting apparatus irrespective of its ownership (section 1 1(4) 
of the Wireless Telegraphy Act 1967). 

147. It does not appear to us that there is much scope for widening the 
powers of the courts to order forfeiture of property. So far as forfeiture as 
a penalty is concerned, permanent deprivation of property would involve 
difficulties about articles bought on hire purchase, and the execution of a 
forfeiture order would present the same kind of problem as does a distress 
warrant. Temporary dispossession of property would be administratively 
troublesome and might not in practice be particularly effective. We have 
already proposed that there should be power to order disqualification from 



^ /. fV. Semple and Sons v. MacDonald (1963 S.L.T.295). 
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driving for short periods, and it would seem to be an unnecessary complication 
to reinforce this measure by temporary deprivation of the offender’s vehicle. 

148. There is perhaps a stronger case for giving the courts a general 
power on convicting an offender to order forfeiture of property found in 
his possession, if this appeared desirable for the prevention of crime, that is 
to say, where the property had been used for the commission of crime or 
there was reason to suppose that it might be so used. It seems unsatisfactory 
that there should be specific provisions enabling the courts to order for- 
feiture in some cases but no general power; and we recommend that such a 
power should be conferred. 

149. The question of depriving the offender of the fruits of his crime is 
being examined by another Sub-Committee of the Advisory Council on the 
Penal System under the chairmanship of Lord Justice Widgery in the context 
of a scheme of criminal bankruptcy. 
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CHAPTER 7 



INTERMITTENT CUSTODY 



150. We have explained in Chapter 1 how we came to propose an extension 
of our original terms of reference so as to enable us to consider semi-custodial 
penalties. What we have in mind must be clearly distinguished from supportive 
measures, such as residence in hostels, which are sometimes an accompani- 
ment to probation or after-care. We are here primarily concerned with what 
might be called “intermittent custody”, which takes two dijfferent forms. One 
is detention for short intermittent periods (usually at week-ends) in a penal 
institution over a given period of time. The other is “work release” under which 
a prisoner lives and sleeps in a penal institution and goes out daily to normal 
outside work. As previously indicated, we have had the opportunity to gain 
first-hand knowledge of the application of these measures in Belgium, West 
Germany and Holland, and we have found it very helpful to be able to 
amplify the available written information on the subject by means of personal 
observation of the operation of these penalties. Appendix D to this report 
describes the operation of semi-custodial measures in the countries which we 
visited and gives some statistical information about the extent of their use. 
(We noted during our visit to Holland, where week-end imprisonment is 
available for sentences of up to 14 days’ duration, that some offenders sen- 
tenced to at least two weeks’ imprisonment for traffic offences served this in a 
continuous term at an open prison camp at Veenhuizen specially for traffic 
offenders; and that by no means all the offenders concerned preferred to 
serve their sentences at week-ends.) 



The case for week-end imprisonment 

151. We find the proposal for week-end imprisonment in principle attractive. 
Its merit is not that it has any reformative value (although in some circum- 
stances it might have), but that continuous custody has several extremely 
undesirable by-products. If the prisoner has a job he is likely to lose it. If he 
is living with a wife or family he is compulsorily removed from them, with 
consequences that may be serious for them as well as him. If he was not already 
a member of a criminal fraternity he is obliged to become one while serving 
his sentence. Although these arguments hardly sustain the conclusion in 
support of which they are sometimes advanced — that imprisonment cannot 
be a successful corrective, they do suggest that continuous custody should be a 
penalty of last resort. What is equally important is that these unwanted by- 
products should be recognised as such, and that ways of eliminating or mini- 
mizing them should be explored. One such way is to devise a form of custody 
which would enable offenders who have jobs to keep them, make it possible 
for them to maintain contact with their families, and minimise the prisoner s 
need to rely on his fellow inmates for companionship. 
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152. Serious problems would arise if full-time and part-time prisoners were 
mixed together, but the provision of separate accommodation would be 
consistent with the present trend towards the break-up of large local prisons 
into more specialised units, and the establishment of hostels, remand centres 
and open prisons for selected prisoners. Once the two categories are separated, 
the part-timers need little security; having reported to prison they are unlikely 
to abscond, since they would be liable to continuous custody if they did so. 
Discipline should be no more difficult, and perhaps easier, than in prison 
hostels, and inmates could in most cases h& required to contribute to their keep, 
as prisoners are under the pre-release employment scheme (see paragraph 164). 

153. We have therefore thought it useful, in spite of the immediate difficulties 
referred to in paragraph 160 below, to consider in the light of what we have 
learned of practice overseas the form that week-end imprisonment might take 
if, as we recommend, it is introduced in this country as soon as circumstances 
permit. 



The possible form of week-end imprisonment 

154. In the continental version of week-end imprisonment, no attempt is 
made to provide any kind of purposeful activity for the prisoners involved; 
the claim that the system represents an advance on ordinary imprisonment rests 
solely on the proposition that it is less disruptive of working life and avoids the 
risk of contamination by hardened criminals. This absence of any of the 
positive features of imprisonment — such as work, vocational training or 
organised discussion — does not, in our view, necessarily destroy the case for 
such a measure. Effective vocational training would hardly be practicable in a 
series of short spells. Work inside the prison would not only be extremely 
difficult to organise, but would also be open to the objection that it would 
necessarily bring the prisoners into association with other offenders. Never- 
theless, we do not think that week-end imprisonment need or should take the 
extreme form, as sometimes occurs on the continent, of solitary confinement 
with nothing but prescribed or limited reading matter, and we would hope 
that advantage would be taken of any opportunity for introducing some 
positive features. 

155. In Europe, week-end imprisonment is not a separate sentence available 
to the courts, but a measure of mitigation exercised by the public prosecutor, 
whereby selected prisoners may serve a short term of normal imprisonment of 
two to four weeks in a series of two to three day periods. This procedure can, 
however, have no close analogy in this country, where such very short sen- 
tences are no longer widely used as they are on the continent, particularly for 
traffic offenders. Nor do we think it appropriate that the choice between week- 
end and continuous custody should be left to the decision of the executive. 
To determine at the outset the form of sentence which an offender is to serve 
goes far beyond the discretion already exercised by the executive in the 
allocation of prisoners to open prisons or to outside work. We therefore 
recommend that it should be for the court to decide whether a custodial 
sentence is to be continuous or intermittent. 

156. As a safeguard against the risk that this might result in a substantial 
number of offenders at present dealt with non-custodially being committed to 
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custody, we would suggest that it should be a statutory requirement that 
week-end imprisonment should be ordered only where there is power to 
impose imprisonment, and where a non-custodial penalty would not, in the 
view of the court, meet the situation. In addition, the power to order week-end 
imprisonment should be restricted to cases in which the court is satisfied in the 
light of a social enquiry report that the offender is, or has recently been, in 
regular employment and that he is of fixed abode. Since there would be bound 
to be some delay before each offender could begin serving his sentence, it 
might have to be left to the prison authorities to stipulate when the offender 
should first report. In other respects the system should, we think, operate in 
the same way as the attendance centre system, that is to say, the courts would 
be able to order week-end imprisonment only where they had been notified 
that accommodation for week-end prisoners was available. 

157. Forfeiture of week-end liberty over a period of many months would, 
we think, place an unduly heavy strain on the offender, in view of the renewed 
disruption of his life every Friday evening, and the need to readjust at frequent 
intervals to a prison environment; and we think that the maximum number of 
week-ends which the offender could be ordered to serve should be ten. We 
would not, however, favour the restriction of week-end imprisonment to 
offences attracting only short maximum terms of continuous imprisonment; 
for example, serious motoring offences might well be suitably dealt with by 
week-end imprisonment. 

158. It follows from what we have said about the value of week-end 
imprisonment that the type of offender for whom it seems a suitable penalty is 
a man (or in rarer cases a woman) with a steady job and/or a stable family life 
who is unlikely to be a serious danger during his periods of liberty and un- 
likely to abscond or be an unco-operative inmate. It would not be likely to 
succeed with offenders of no fixed abode, habitual drunkards or “professional 
criminals”, to give the more obvious examples. On the other hand, there might 
be considerable scope for its use in the case of persistent traffic offenders who 
fail to respond to fines and disqualification, and we were interested to find that 
this is the largest single category for which it is used in European countries. 

159. Moreover, although we would envisage week-end imprisonment chiefly 
as a means of preserving the deterrent aspects of custody while minimising its 
unwanted side effects, there are types of offender for whom custody at certain 
times would also serve as a temporary preventive measure. We have in mind, 
for example, the young man with a steady job, living at home, whose only 
clashes with the criminal law arise from football matches, and for whom 
detention for a number of week-ends seems a suitable mixture of correction 
and prevention. Other offences which seem to be associated with evening 
activities — public house and cafe brawls are examples — might be dealt with 
by requiring offenders to return to custody after working hours. 

160. Much as we would like to see experiments in week-end imprisonment 
undertaken in this country, we recognise that there are forrnidable obstacles to 
any such developments in the immediate future. Local prisons, which alone 
would be sufficiently accessible, are overcrowded ; shortage of staff for week- 
end duties is already acute; and it was represented to us by the Prison Depart- 
ment that it would be difficult for the present medical staff to provide for the 
medical examination of week-end prisoners. The alternative of dispensing with 
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this (as is the practice on the continent) would not, we think, be acceptable in 
this country. These, however, are difficulties to be overcome by vigorous action, 
and, as they are resolved, we hope that provision for intermittent custody will 
have a high priority in the development of our penal system. 



Periodic detention work centres 

161. In a somewhat different category from week-end imprisonment is the 
New Zealand system of periodic detention work centres. We have not our- 
selves been able to see these centres in operation, but we received an interesting 
account from Mrs. Joyce Williams, Honorary Secretary of the London 
Branch of the Magistrates’ Association, of what she had seen of them during a 
visit to New Zealand some years ago, and from Mr. Mark Carlisle, who 
visited one of these centres in Wellington and reported his impressions to us. A 
sentence of periodic detention normally involves reporting to a centre on one, 
or possibly two, evenings a week and living there at week-ends for a period 
to be decided by the court extending over not more than twelve months (the 
average period is six months). The week-day evening may be occupied in any 
number of ways, but is often spent in classes or lectures, and the week-ends are 
devoted to a programme of education and community service under the 
direction of the warden and his wife, usually with part-time assistance. The 
centres, of which there at present ten in all (with two more planned), are large 
houses, suitably renovated, and administered by the probation service with the 
help of advisory committees which include representatives of local employers 
and trade unions. The system was originally designed for offenders aged 15-20, 
but since 1967 three non-residential centres have been set up for those aged 
over 21 , and two experimental centres opened (one residential, the other non- 
residential) for the 17-25 age group. A more detailed account of periodic 
detention is given in Appendix E. 

162. This seems to us a promising approach to the treatment of young 
offenders : and we understand that experience of the centres in New Zealand is 
encouraging. In effect, they combine deprivation of leisure with a programme 
of activity during which the personal influence of the staff of the centre can be 
brought to bear, and which involves an element of community service, the 
advantages of which we have fully discussed in Chapter 3. The New Zealand 
experience is that the centres require little by way of supporting staff and, as 
they are not purpose-built establishments, are comparatively cheap to 
acquire. Although the impact of a small number of centres is likely to be 
greater in New Zealand, with its small population and absence of densely 
populated urban areas, than it could be here, nevertheless we think that the 
project deserves further examination with a view, we would hope, to the 
establishment of one or two similar centres in this country on an experimental 
basis. 



Work release 

163. Semi-detention, or work-release, in countries abroad appears to take 
more than one form. As practised in Belgium, it is a means of execution of an 
orthodox sentence of up to three months’ duration which is selectively applied 
by the executive to offenders thought suitable for this treatment. In Minnesota 
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(one of a number of states in the U.S.A. which have statutes providing for 
work release) it is a sentence imposed by the courts. Work release abroad is not 
systematic enough for its objectives to be easily formulated; but in general it 
appears to be a means of minimising the disruption involved in a deterrent 
custodial sentence, rather than an individualised or supportive method of 
treatment. It is a common feature that work release is primarily applied to 
offenders who have jobs available, and that they receive normal wages, although 
there seems to be some variation of practice as to the control of the offender’s 
earnings. In spite of substantial differences, there is some affinity between 
these schemes and arrangements in this country for the employment in 
conditions of semi-liberty of offenders serving custodial sentences, and it may 
help to put matters into perspective if we give a brief account of these 
arrangements. 

164. The best known example of working-out from prison is the pre- 
release employment scheme, which is available for selected prisoners serving 
sentences of four years or more who have reached the last six months before 
their earliest date of release. There are minor variations in practice between 
one prison and another, but in general prisoners go out to work for an outside 
employer for a full day’s wage and enjoy some privileges ; they are, for example, 
allowed to spend part of their savings on going home at week-ends. This scheme 
is intended to mitigate the “institutionalising” effects on a prisoner of a long 
time spent in prison and is therefore not comparable with sentences intended 
to avoid complete deprivation of liberty. 

165. The other arrangements for external employment in this country are 
clearly distinguishable from the pre-release employment scheme, and come 
closer to continental systems of work release. While the policy for employment 
of prisoners generally is, as far as possible, to provide industrial training and 
experience within the prisons, it is found practicable and desirable at certain 
prisons and borstals to send a small number of inmates, either to work outside 
for private employers who pay the Prison Department the rate for the job, or to 
carry out community work without charge for labour. Many penal establish- 
ments — local prisons in particular — cannot provide industrial work in up-to- 
date conditions, and there are inmates, especially at open institutions, who 
can be trusted to go out to work with little or no supervision. Moreover, in the 
neighbourhood of some establishments there are certain shortages of labour 
which can be met in this way to the general advantage. Where these factors 
operate, prisoners are sent out either in supervised parties or unsupervised as 
individuals, e.g., to work on local farms or in factories or offices. At Bela 
River open prison in Westmorland, about 50 prisoners leave prison daily for 
jobs in local industries. External employment is also common at borstals, 
especially open ones, and is regarded as an important part of training. At 
Hollesley Bay open borstal a pilot scheme has been introduced under which 
selected inmates work in Ipswich, some seventeen miles from the borstal, and 
live in a hostel in the town. 

166. While the practical effect of schemes of this kind is that each inmate 
concerned spends his working day in the same way as any ordinary employee, 
the schemes are nevertheless dissimilar in a number of respects from work 
release abroad. The offenders do not work at their normal jobs, and indeed 
may well be accommodated in a prison remote from their home area. They may 
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not serve their whole sentence at a prison where they have the opportunity to 
go out to work. They do not receive the wages appropriate to the job; these 
are paid to the Prison Department, and the prisoner I'eceives only the prison 
rate of pay for the same type of employment. 

167. A new power conferred on the courts to order “work release” would 
require either provision within existing penal establishments of accommoda- 
tion for offenders who, by order of the court, would go out to work each day 
and return to the establishment in the evening, or the provision of a new series 
of establishments catering for offenders in this category. 

168. The former approach would present substantial problems of prison 
administration: in particular, in local prisons as they now exist, to enable 
offenders to find work, and to discharge and re-admit them each day, would 
complicate the already considerable task of running the institutions. The 
main effort put into prisoner employment is, and in the foreseeable future is 
likely to be, devoted towards improving work within the establishments. The 
development of something similar to “work release” could be achieved, as a 
matter of prison administration, by further expansion of the out-working and 
prison hostel schemes. 

169. New institutions catering specially for this category of offender would 
not encounter the same problems. It is not difficult to envisage institutions of 
this kind, and even less difficult to imagine full use being made of them, but 
it was pointed out to us by the Home Office that, at a time of acute overcrowd- 
ing of penal establishments, it would be hard to justify diverting effort and 
resources from the provision of new institutions of the conventional type. 



Conclusion 

170. In conclusion therefore, we recommend that, as and when staff and 
premises can be available, the courts should have power to pass sentences of 
week-end imprisonment for not more than ten week-ends on offenders who 
are shown by a social enquiry report to have a fixed address and to be in 
regular employment. In the meantime, we also recommend the establishment 
of one or two residential week-end centres on the lines of those now operating 
in New Zealand. 
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CHAPTER 8 



PROBATION: AND ITS USE IN COMBINATION WITH 

OTHER ORDERS 



171 . We have not seen it as part of our task to review probation as a method 
of treatment. The work and organisation of the probation service were fully 
reviewed by the Morison Committee, which reported in 1962.^ A subsequent 
report on the organisation of after-care, with major implications for the 
service, was made in 1963 by the Advisory Council on the Treatment of 
Offenders. The Advisory Council for Probation and After-Care, as well as 
exercising day-to-day functions in the field of recruitment and training, advises 
the Home Secretary on the future development of probation and of the pro- 
bation and after-care service. 

172. At an early stage of our work, however, we considered in some detail 
the desirability of enabling courts to combine probation with a fine, or witli a 
suspended sentence, in respect of the same offence. In June 1968 we submitted 
an interim report on these questions in order that the Advisory Council for 
Probation and After-Care might take account of our proposals in a review 
which that Council planned to make of certain aspects relating to the functions 
of the probation and after-care service. This report has not been published, 
but since it may be of general interest to those concerned with the treatment of 
offenders, we reproduce the substance, of it in paragraphs 173-192 below. 



Combination of probation with a fine 

173. Section 3(1) of the Criminal Justice Act 1948 provides that a court may 
make a probation order in relation to an offender “instead of sentencing him” ; 
and there is accordingly no power to impose a penalty in respect of the same 
offence (although the Criminal Justice Act 1967 permits probation to be 
combined with disqualification and endorsement for motoring offences).^ 
Courts are, however, expressly empowered under section 11(2) of the Criminal 
Justice Act 1948, on making a probation order (or an order for absolute or 
conditional discharge), to order the offender to pay such damages for injury or 
compensation for loss as the court thinks reasonable; in magistrates’ courts 
the damages and compensation together must not exceed £100 or such greater 
sum as may be allowed by any other statute. There is no obstacle to irnposing a 
fine in respect of one offence and placing an offender on probation in respect 
of another, and we understand that this is not uncommonly done. 



^ Report of the Departmental Committee on the Probation Service 1962, Cmnd. 1650. 

^ There was originally some doubt as to whether section 3(1) of the 1948 Act prevented 
superior courts from combining a fine with probation when the offender was convicted on 
indictment of felony, since section 13 of the Act enabled a fine to be imposed in tlmse 
circumstances “in lieu of or in addition to dealing with him in any other rnarmer . . . . The 
doubt was resolved by the Court of Criminal Appeal in Ry. Parry [19511 1 K.B. 590 when it 
was held that section 1 3 did not permit a fine to be combined with probation. 
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174, A court can deal with failure to comply with any of the requirements of 
a probation order by imposing a fine not exceeding £20 or in certain circum- 
stances by making an attendance centre order; in either case the probation 
order continues in force. Alternatively, or if the probationer is convicted of an 
offence during the currency of the probation order, the court may deal with 
him for the original offence; in that case the probation order is terminated. 

175. The Criminal Law Revision Committee suggested in their 1965 Report 
on Felonies and Misdemeanours (Cmnd. 2659, paragraph 73) that it would be 
worth considering whether there should be power to combine a probation order 
with a fine for the same offence, although they observed that, if a fine were 
imposed and the oiSender broke the conditions of the probation order or 
committed a further offence, the power to deal with him for the original offence 
would necessarily lapse. Memoranda submitted to the Royal Commission on 
the Penal System showed a marked division of opinion on this subject, which 
was reflected in evidence submitted to us, reiterating or modifying views 
expressed to the Commission. The Magistrates’ Association, the Justices’ 
Clerks’ Society and the Central Council of Probation and After-Care Com- 
mittees all favoured a power to combine a probation order with a fine; the 
National Association of Probation Officers and the Conference of Principal 
Probation Officers did not. In addition to evidence from these bodies we also 
had the benefit of oral evidence from Dr. Folkard of the Home Office Re- 
search Unit, who is in charge of the Probation Research Project, and his 
colleague Mrs. Carver concerning the relationship between the probationer 
and the probation officer. 



(i) The case for combining probation with a fine 

176. The case for empowering courts to combine probation with a fine 
seems to us to rest on the following considerations : — 

(a) In a society in which some offenders are well able to pay a fine and yet 
are resentful of punishment it is important to bring home to them that 
they cannot offend with impunity. In some cases in which a probation 
order is made the court is very conscious from the offender’s triumph- 
ant attitude that he feels that he has got off lightly. In such cases it 
would on occasion be salutary for a penalty to be imposed in addition 
to probation. Witnesses told us that courts have sometimes imposed 
a penalty in the guise of heavy costs in default of power to add a fine. 
We regard this kind of practice as highly questionable and indeed the 
High Court has frowned upon it.^ 

(b) Inability to combine probation with a fine may mean that some cases 
in which supervision in the community is desirable are in fact dealt with 
custodially or by a fine alone, because courts feel that probation by 
itself would not sufficiently mark the gravity of the ofifence. 

(c) Research suggests that in many types of case a fine is a relatively 
effective penalty, and, as a general principle, it seems desirable that the 
courts should have the opportunity to impose a fine in conjunction 
with any non-custodial order. 



^ R\. Highgateli., Ex parte Petrou, [1954] 1 All E.R.406; 118J.P. 151. 
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(ii) The objections to combining probation with a fine 

111. A number of counter-arguments have been put to us. 

(a) The effect on the concept of probation 

178. The principle objection advanced is that the basic concept of probation 
would be undermined. It is argued that to combine supervision with a fine 
would involve a radical departure from this concept as hitherto understood in 
this country, inasmuch as a probation order requires the probationer’s consent 
and involves a withholding of punishment subject to good behaviour; whereas 
the combination of a supervision order and a fine would not involve any 
suspension of punishment or require the offender’s consent. (The voluntary 
principle would, we think, have to be discarded, since if an offender refused 
to consent to being placed under supervision procedural difficulties would 
arise. In the event of such a refusal the court would presumably feel obliged 
either to increase the fine or to impose a custodial sentence in its place; alterna- 
tively, they might get consent first, in which case the addition of a fine would 
be outside the original bargain.) 

179. In addition, a number of practical difficulties are anticipated by those 
who oppose combining probation with a fine. These include the following: — 

(i) the working relationship between the probation officer and the pro- 
bationer would, it is said, be seriously impaired^ and, if protracted time 
for payment were given, the relationship might become centred round 
the payment of the fine; and the heavier the fine in relation to the offen- 
der’s means, the more acute would the difficulties be. (Those who hold 
this view do not think that the combination of probation with an order 
for compensation presents the same difficulty, because in their opinion 
compensation does not have the punitive character of a fine; and indeed 
they would in general welcome a greater use of the power under section 
11(2) of the Criminal Justice Act 1948 to combine probation with 
compensation.) 

(ii) it would not be possible to remind offenders that they had agreed 
to being placed under supervision. Probation officers have told us that 
in practice they find it useful to be able to do this. 

(iii) to combine probation with a fine might produce confusion, since it 
would result in having two systems of supervision running side by side, 
one based on withholding of punishment, and subject to the offender’s 
consent, and one combined with infliction of punishment and not 
subject to the offender’s consent. 

(iv) the imposition of a further responsibility on the probation service 
which is already undertaking new functions in addition to its traditional 
role, notably in relation to after-care, parole and prison welfare, would 
necessarily place additional strains on the already heavily burdened 
service. 

(v) if a punitive element were introduced into probation, recruitnient to 
the probation and after-care service might suffer, although it is con- 
ceded that the same argument could be advanced if probation was 
thought to be too permissive. 

^ We understand that this question is now being explored by the Home Office Research 
Unit in a study based on a sample of probationers with outstanding fines imposed for other 
offences. 
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{b) Breach of probation, or commission of another offence 

180. It was said that difficulties could arise in the event of a breach of the 
conditions of the order or the commission of a further offence if a fine had 
been imposed for the original offence. The sanction behind the probation order 
is the threat of punishment for the original offence if there is a breach ; and if 
the sanction were applied to an offender who had already been fined he would, 
it was suggested, feel keen resentment at being punished twice for the same 
offence. It was put to us that probation officers, conscious of the financial 
penalty which their charges had already incurred, might be reluctant to report 
a breach, and probationers might in the long run suffer if they were not pulled 
up in good time. The impression that probation when applied to some offenders 
is a “soft option” might, in the view of the probation representatives, be 
largely due to failure to apply the existing sanctions for misbehaviour during 
the probation period. The risk of such failure would, they thought, be all the 
greater if the offender had already received punishment for the original 
offence. 

(iii) The validity of these objections 

181. It is difficult to assess the importance of some of the practical objections 
to adding a fine to probation in the absence of reliable information as to how 
the probationer himself views the contractual relationship. It is not established 
whether the probationer regards probation as a voluntary relationship 
freely undertaken,^ and not all of us are convinced by the suggestion that the 
treatment relationship would be seriously impaired by the intrusion of the 
financial penalty; the argument for this view is not easy to reconcile with the 
opinion that greater use should be made of the power to combine probation 
with an order for compensation. Some of us find it difficult to accept that 
offenders would perceive any real difference between assuaging guilt by paying 
a fine and by paying compensation; compensation and costs are enforced in 
the same way as fines. We have considered whether further investigation might 
be undertaken in the hope that more light could be thrown on the probationer’s 
attitude, but we are disposed to think that the matter is not really susceptible 
of research. We recognise that the Morison Committee^ felt that the consent 
of the offender to probation was valuable, and that probation officers find it 
useful to be able to remind offenders that they agreed to the making of the 
order, but in those cases in which in our opinion the new power would be 
appropriate we think that there would be no serious objection to discarding 
consent. 

182. It is, moreover, necessary to bear in mind that a new situation has been 
created by the introduction of the suspended sentence. It may be less important 
now for probation to rest upon the sanction of dealing with the offender for 
the original offence, since where such a sanction is required, the courts can now 
resort to the suspended sentence or to conditional discharge. On this view, it 

^ A study of relationships in probation which involves intensive enquiry about 125 male 
Renders aged 17-20 placed on probation in three large towns is being carried out by Mrs. 
^^er and Mrs. Lyon of the Home Office Research Unit. The study was not specifically 
desired to produce the mformatiqn which we sought but it is interesting to note that insofar 
^ the answers given by the probationers revealed what punishment they thought they might 
have received had they not been placed on probation, the indications were that custodial 
sentences would have been expected. 

2 Report of the Departmental Committee on the Probation Service, 1962, Cmnd. 1650, 
paragraph 12. 
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could be accepted that once a fine and a form of probation are used in combina- 
tion, inability to deal with the offender anew for the original offence would be 
unobjectionable.^ 

183. Once the sanction of dealing with the offender for the original offence 
is discarded, there seems to be no insuperable practical difficulty about 
associating a fine with a compulsory form of supervision. The conviction for the 
original offence would count for all purposes, and any breach of the require- 
ments of supervision could be treated as an offence and punished as such. It 
would be necessary for the requirements to be clearly specified, as in the case 
of an ordinary probation order, and the normal provisions for modification of 
the requirements of a probation order and discharge of such an order could be 
applied. It would be necessary also to avoid any risk of confusion with money 
payment supervision orders, which could perhaps best be achieved by providing 
that persons other than probation officers are appointed to supervise the pay- 
ment of fines, as is the practice in London and some other districts. 

184. We make no specific recommendations concerning the maximum 
penalties which should be available for breaches of the kind of supervision we 
have in mind. We think that the existing maximum penalties for breach of 
probation would be insufficient, since the sanction of sentence for the original 
offence would no longer be available, but we should prefer to leave open at this 
stage the question what the new maximum penalties should be. 

185. Experience of the use of new penal measures shows that they may not 
in practice be applied in the same way as originally envisaged, and it is essential 
that the combination of supervision and fine should not become a matter of 
course. Although many offenders who have committed trivial offences might 
on one view stand to profit from supervision, it would be unrealistic to suppose 
that this could always be provided, and courts would no doubt wish to have 
regard to the seriousness of the offence and the risk of further offences in 
deciding whether to place an offender under compulsory supervision when 
imposing a fine. In many cases a heavy fine would be preferable to a more 
moderate monetary penalty combined with supervision. While, however, we 
would regard any statutory limitation on the power to combine fine and 
supervision as unduly rigid, we think that when a court invokes this power it 
should be required to state its reasons for so doing. 

(iv) Overseas practice 

186. A number of penal systems abroad permit the combination of a fine 
with some form of probationary supervision associated with suspension of 
imposition or execution of punishment, or both. It would be unsafe to draw any 
definite conclusions from practice abroad because the concept of probation 
differs so much between one country and another. It is clear, however, that the 
combination of a fine with probationary supervision can be made to work. 
Two countries in particular are worthy of mention. In Sweden, probation is 
said not to be conceived as a suspension of imposition of sentence; it is 
available only for offences punishable by imprisonment, usually of less than 



^ A further consideration has arisen since we submitted the interim report. Courts have, 
we think, tended freely to combine a suspended sentence with a fine for the s^e offence, and 
it seems difficult to argue that this is acceptable, but that combining probation with a fine is 
not. 
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twelve months’ duration. (Execution of sentence may be suspended in Swedish 
law, but this is designed for those whose prognosis is excellent and no super- 
vision is provided.) A maximum of 120 day-fines^ may be added to probation. 
Breaches of probation are dealt with by a warning, extension of the probation 
term, or an order to comply with a directive concerning such matters as residence, 
conduct, or employment under threat of a monetary penalty. If these measures 
are thought unlikely to succeed, the order may be revoked and another sanction 
imposed for the crime; in these circumstances the fine already imposed is 
taken into account. In New Zealand, probation is available only on conviction 
of offences punishable by imprisonment and the offender may be fined and 
released on probation for the same offence, subject to conditions. A breach of 
these conditions is punishable by a maximum of three months’ imprisonment or 
a £20 fine; the probation order continues and the term and conditions of 
probation may be modified. A breach of conditions may alternatively result in 
the offender being dealt with for the original offence; if a fine has already been 
imposed the court may not impose a further fine. 

Combination of a suspended sentence with probation 

187. Section 3(1) of the Criminal Justice Act 1948 has the effect of pre- 
cluding the combination of probation with a suspended sentence in respect of 
the same offence, and section 39(2) of the Criminal Justice Act 1967 specifically 
prohibits the making of a probation order in respect of a different offence 
when a suspended sentence is passed. This provision reflects the view that to 
combine probation with a suspended sentence would be inconsistent with the 
principle of probation, and that, if offenders were given a suspended sentence 
in addition to probation, they Avould be more likely to end up in prison if 
probation failed. We appreciate that the introduction into probation of the 
deterrent threat of the suspended sentence would not be wholly in accord with 
the British concept of probation as an alternative to, rather than a suspension 
Df, punishment, and that the offender’s consent to supervision could no longer 
^e required if a suspended sentence were imposed. Nevertheless, it seems 
desirable to ensure that offenders subjected to a suspended sentence should not 
be deprived of any guidance or help of which they stand in need, and this 
view was shared by the witnesses from the probation service from whom we 
took oral evidence. 

188. The experience of other countries is conflicting. As explained in 
paragraph 186, execution of sentence in Sweden may be suspended but no 
supervision is provided ; it was felt in the light of experience to be preferable 
not to combine the two. It is, however, common for penal systems abroad to 
permit suspension of execution of sentence to be associated with supervision. 
France, Belgium and Israel have all extended the “conditional” sentence by 
subsequently adding a power to impose supervision. 

1 89. The matter will have to be further examined in the light of the operation 
of the suspended sentence introduced by the Criminal Justice Act 1967. Our 
provisional conclusion is that a power to combine a suspended sentence with 
compulsory supervision ,in appropriate cases is desirable. The maximum 
penalties for breaches of supervision associated with a suspended sentence 



^ See Chapter 2. 
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would need to be examined in relation to those prescribed for breaches of 
supervision associated with a fine. It would have to be borne in mind that the 
introduction of the suspended sentence may well mean that the courts will 
make freer use of the power which they have in many cases to add a fine, with 
the result that, if supervision were imposed as well, the offender might find 
himself fined, given a suspended sentence and placed under supervision in 
respect of a single offence. 



Our conclusions concerning the combination of probation with other orders 

190. We are in no doubt that there are cases in which there is a need to 
combine a fine with a compulsory form of supervision. As we have already 
observed, this power should be sparingly invoked although its use should not 
be subject to any statutory limitation. It would, however, enable the courts to 
deal adequately with cases where their primary concern is to punish an offender, 
but they think that he might respond to skilled supervision; or alternatively, 
where they wish to place an offender under supervision but think that super- 
vision should be stiffened by a fine. 

191. We are equally impressed with arguments in favour of combining a 
suspended sentence with compulsory supervision, and we think that experience 
of the suspended sentence is likely to encourage a demand for this. In both of 
these situations the form of supervision which we have in mind would be 
distinguishable from probation, inasmuch as the offender’s consent would not 
be required; and no further punishment could be imposed for the original 
offence. 

192. We have already called attention to the expanding role of the probation 
and after-care service and we think that our proposals are in line with these 
developments. While these proposals must inevitably involve some additional 
work for a service that is already heavily taxed, we think it important that the 
courts should have power to ensure that offenders who require supervision in 
their own and the public interest are not denied it. 

The widening scope of the probation and after-care service 

193. We hope that no-one will conclude that we see probation primarily as 
an accompaniment to other forms of court order. Far from it : we fully 
acknowledge the important part which probation by itself plays — and will no 
doubt continue to play on an increasing scale — in the non-custodial treatment 
of offenders. At the same time, we recognise the great extent to which the service 
has spread its wings in recent years. It has become the general after-care agency, 
both for offenders subject to a supervision requirement under the parole 
scheme or on release from young offender institutions, and for those who are 
ready to accept after-care help voluntarily. Probation officers in large numbers 
now work inside penal establishments. The volume of social enquiry work for 
the courts has increased enormously since the report of the Streatfeild 
Committee in 1961.* In all these ways the probation and after-care service has 
become involved with offenders on a much broader front, and has developed 



^ Report of the Interdepartmental Committee on the Business of the Criminal Courts, 1961, 
Cmnd. 1289. 
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fresh techniques and attitudes to meet the challenge. From what has been said to 
us by representatives of the service and its management bodies, we are 
convinced that the service wishes — given the necessary resources — to continue 
broadening and improving its skills and methods of approach. This is a develop- 
ment that we heartily welcome: and we believe that it accords with our 
specific proposals, some of which will, we hope, enable the probation and 
after-care service to take within its scope a wider range of offenders who would 
otherwise be given custodial sentences. 



The use of hostels 

194. The evidence put to us about those oJffenders who, sooner or later, end 
up in prison, not because it is the best place for them, but because there is 
nowhere else suitable, has left us in little doubt of the need for further experi- 
ment and development in the use of hostels for adult offenders. The Morison 
Committee recognised in 1962 that there might be some probationers who 
although of adult years were immature and likely to benefit from the super- 
vision and support which approved hostels afforded; but the Committee were 
not satisfied on the evidence before them that there was a sufficient number of 
such adults to justify provision being made.^ Since the Morison Committee 
reported, the energies and resources of the Home Office have been largely 
devoted to carrying through an expanded programme of hostels for adolescents ; 
and until recently there has been little progress with experimentation with 
probation hostels for adult offenders. However, one effect of the Children and 
Young Persons Act 1969 will be to reduce the number of probation hostels 
required for younger offenders, and the Home Office is now making use of 
some of these existing hostels for experiments with adults. This seems a sound 
development; the present age limit of 21 is arbitrary and may often be of little 
relevance. Many adolescents, though technically eligible, are quite unsuitable 
for hostel life, while some immature and inadequate offenders in their twenties 
could almost certainly be successfully contained in hostels. There are, no 
doubt, a number of other categories of adult offender for whom hostels could 
usefully be provided, if it were found possible to provide the necessary premises 
and staff. We therefore welcome the moves being made towards hostel pro- 
vision for adult offenders and look forward to an expansion of these facilities. 

195. Nevertheless, it does not seem premature to point out two problems. 
As the law stands at present, an order for residence in a hostel for adults must 
take the form of a requirement of a probation order. It seems to us that there 
may well be cases in which a court order — with penalties for non-compliance — 
might be needed to ensure that the offender stayed in a suitable hostel, where 
he would not need either the more intensive support usually provided in a 
probation hostel or the continued supervision of a probation officer during or 
after the period of residence. An example of this category of offender is the 
older inadequate and homeless recidivist who has no family ties and whose 
needs can probably be met by a supportive environment which can be main- 
tained for a longer period than can be provided under the terms of a requirement 
of residence in a probation order where the length of stay is limited to twelve 
months (section 3(4) of the Criminal Justice Act 1948). For such cases, what is 



^ Second Report of the Departmental Committee on the Probation Service, 1962, Cmnd, 
1 800, paragraph 24. 



64 



Printed image digitised by the University of Southampton Library Digitisation Unit 



often needed is a hostel where the offender could stay on indefinitely if he were 
willing to do so. If the courts were given power to make orders requiring 
residence in a specified place, not associated with a probation order, most of 
the cases in which it might be used could be accommodated in after-care 
hostels ; in other cases a probation hostel might be appropriate. If legislation 
were introduced to provide for a new form of order it might be desirable at the 
same time to widen the scope of probation hostels (as defined in section 46(1) 
of the Criminal Justice Act 1948) to enable them to accept such cases. No 
doubt before any measures of this kind are proposed it will be desirable to 
await the outcome of the experiment of the probation hostels for adult 
offenders, and we merely point out that the present law has limitations which 
experience may well show to be inappropriate. 
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CHAPTER 9 



SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS 



196. There is in our view a continuing need to encourage the development 
of effective alternatives to custodial sentences. The choice need not lie between 
measures which deprive the offender completely of his liberty and those which 
have no custodial element. Although we took as our starting point forms of 
treatment that do not involve overnight detention, we concluded that this was 
an artificial limitation, and that it was right to extend our review to embrace 
semi-custodial measures whereby the offender is detailed only at intermittent 
periods, that is to say, at week-ends or at night. We have also considered 
whether new or modified forms of non-custodial treatment are required to 
enable some offenders dealt with non-custodially to be given a more appropri- 
ate sentence. We have seen little scope for development of non-custodial 
penalties for the professional criminal, although there is general agreement 
that new forms of supportive treatment are wanted for recidivists. 

197. Where our suggestions take the form of completely untried kinds of 
treatment it would, we think, be a wise precaution to proceed initially by 
means of controlled experiments. 

198. We have concluded that it would not be feasible to devise non-custodial 
penalties designed exclusively for female offenders, although we hope that 
some of our proposals will serve as alternatives to imprisonment for some 
women. We have not thought it practicable to single out for separate examina- 
tion non-custodial forms of penalty for offenders who require psychiatric 
treatment, because the subject cannot in our view be separated from the 
general question of treatment of mentally disturbed offenders, including treat- 
ment when the offender is detained under compulsory powers. Nor have we 
examined the special problems presented by offenders requiring treatment for 
alcoholism or addiction to drugs, since these are matters which come within 
the purview of the Home Secretary’s Working Party on Habitual Drun- 
ken Offenders and his Advisory Committee on Drug Dependence. 

199. Our detailed conclusions and recommendations are: — 

The fine 

(1) There would be practical difficulties about applying the Swedish day fine 
system in this country which would outweigh its advantages; and it should not 
be adopted. The general principle underlying it, however, is to be commended, 
and in the training of magistrates greater emphasis should be placed on the 
need for the gravity of the offence and the offender’s means to be separately 
considered in fixing a fine (paragraphs 18, 19 and 25). 

(2) Offenders upon whom a fine has been imposed should not be committed 
to prison if they have failed to pay the fine solely for want of the means to do so 
(paragraph 26). 
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(3) An Enforcement Office should be set up to enforce the collection of 
overdue fines and of civil debts (paragraph 27). 

(4) A minority of the Sub-Committee think that imprisonment for non- 
payment of fines should be abolished, but that it should be a criminal offence 
punishable by imprisonment for a person persistently to refuse or to neglect to 
pay a fine when he has the means to do so. The majority of the Sub-Committee, 
however, while sharing the desire to limit imprisonment to the wilful defaulter, 
doubt the practicability of this minority recommendation (paragraphs 28-29). 



Service to the community 

(5) In appropriate cases, offenders should be required to perform a 
specified number of hours of service to the community in their spare time 
(paragraphs 31 and 39). 

(6) The administration of this scheme should be the responsibility of the 
probation and after-care service (paragraphs 47-52): and reliance should be 
placed primarily on the voluntary community service agencies for the supply of 
tasks (paragraph 36). 

(7) Community service for offenders should not be confined to those con- 
victed of imprisonable offences nor to any age group. It should be possible to 
combine it with probation, but not with a fine in respect of the same offence, and 
it should be available for fine default (paragraphs 37-38). 

(8) Before making an order for community service, the court should 
satisfy itself in the light of a social inquiry report that the offender is capable of 
performing such service, that he consents to the order and is likely to be co- 
operative (paragraphs 40 and 56). 

(9) The question of how much information about offenders required to 
perform community service should be disclosed, and to whom, is a matter for 
local discussion between the organisations concerned (paragraph 44). 

(10) So far as practicable, offenders should work in association with 
volunteer non-offenders, but there may well be scope for community service 
projects for offenders alone (paragraphs 35 and 45). 

(11) It should be possible to order community service either as a require- 
ment of a probation order or as a direction unaccompanied by a probation 
order (paragraph 56). 

(12) A scheme of community service for offenders would require legislation, 
and in the first instance a few pilot schemes should be established to test its 
practicability. The power to order community service should be exercisable 
only as and when individual courts have been notified that appropriate 
facilities are available (paragraphs 61-62). 

(13) Provision should be made for systematic study of the whole project 
from the outset (paragraph 63). 



Deferment of sentence 

(14) The courts should be given a specific power to defer sentence on a 
convicted offender on one occasion only, for a maximum period of six months, 
and to remand him on bail in the meantime (paragraphs 72 and 81). 
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(15) A decision to defer sentence should normally be taken in the light of a 
social inquiry report. The court should be furnished with a further report on 
the offender’s re-appearance. In general, the probation and after-care service 
would seem to be the most appropriate agency for providing the required 
information, but there need be no hard and fast rule (paragraph 80). 

(16) Deferment of sentence should take place on such conditions as the 
court sees fit to impose ; the conditions should never be offensive, impracticable 
or degrading. Most of the situations in which it would be appropriate to 
defer sentence would be those in which the court would wish to impose 
conditions as to compensation, residence or employment, but there should be 
no statutory limitation. There should be a right of appeal, both against an 
order to defer sentence and against any conditions attached, and a power to 
suspend the conditions pending determination of the appeal (paragraph 83), 

(17) The court should state the conditions on which sentence is deferred, 
enter these conditions in the court register and hand a copy of the entry to the 
offender (paragraph 84). 



Senior attendance centres and analogous forms of treatment 

(18) The question of setting up further senior attendance centres on the 
lines of those in Manchester and Greenwich should be deferred until the 
practicability of the proposed scheme of community service has been tested 
(paragraph 103). 

(19) Consideration should be given to introducing a wider range of in- 
structional and educational activities and group discussion at the Greenwich 
and Manchester centres. Weight-lifting should be abandoned unless medical 
examination can be provided (paragraph 104). 

(20) An experimental attendance centre should be set up within the existing 
law at which traffic offenders aged 17 and over could be ordered to report. The 
programme at this centre should be wholly directed towards improving the 
offenders’ competence and attitudes as drivers, and should include instruction 
in road traffic law, vehicle maintenance and perhaps first aid and map-reading. 
Instruction should be given by retired police officers and driving instructors. 
If an order to attend an attendance centre may, as the law stands, embrace 
activities outside the centre, driving on ordinary roads and motorways should 
be included. Evaluative research should be carried out into the effectiveness of 
the centre (paragraphs 105-111). 

(21) Courts should be empowered to order offenders to report at designated 
centres at specified times during their leisure periods, and should be able to add 
a fine. Police stations should be reporting centres for this purpose, and the 
senior attendance centres at Greenwich and Manchester should also have this 
function (paragraphs 112-116). 

(22) There is no occasion to introduce any other form of institutional day 
attendance; nor should any form of penalty be adopted which obliges offenders 
to carry out compulsory full-time work which is not of their own choosing 
(paragraphs 117-124). 
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Disqualification and forfeiture 

(23) There should be power to disqualify an offender from driving when 
the court is satisfied that he has used a motor vehicle in connection with the 
commission of the offence of which he is convicted (paragraph 131). 

(24) It should be possible to disqualify road traffic offenders from driving 
at week-ends over a period of time, as well as for continuous periods (para- 
graph 132). 

(25) Where a person has been convicted of a sexual offence or an offence of 
violence involving a child or young person, the court should be enabled to 
make an order of determinate or indeterminate duration, prohibiting the 
offender from taking employment in specified occupations involving contact 
with children. It should be possible to combine the order with another penalty, 
or to use it in lieu of any other sentence. It should be an offence for a person 
subject to such an order to take prohibited employment, and it would follow 
that an employer who knowingly employed him in prohibited employment 
would be guilty of abetting the offence. It should also be an offence to conceal 
that one was a prohibited person when applying for prohibited employment. 
Before making a prohibited employment order the court should have considered 
a social inquiry report and a report by a psychiatrist. There should be provision 
for appeal, and for rescinding the order after a minimum period of, say, one 
year (paragraphs 136-139). 

(26) The following arrangements for enforcement of prohibited employment 
orders should apply: 

(i) The police should report the making of such orders to a designated 
central authority who would circulate lists of prohibited persons to 
local authorities at regular intervals. Cancellations of court orders 
should be similarly notified (paragraph 140). 

(ii) In order to guard against the risk of disclosure of information to 
unauthorised persons, there should be an approved list of employers 
entitled to enquire of the local authority about applicants for jobs 
(paragraphs 141-143). 

(27) The courts should be given a general power to order the forfeiture of 
property in the possession of an offender when this seems desirable for the 
prevention of crime (paragraph 148). 



Intermittent custody 

(28) Week-end imprisonment is an attractive alternative to continuous 
custody for some offenders. A number of practical difficulties preclude the 
adoption of forms of intermittent custody in this country at the present time, 
but week-end imprisonment should be introduced as soon as circumstances 
permit (paragraphs 150-160). 

(29) The decision whether a custodial sentence should be continuous or 
intermittent should be for the courts to decide (paragraph 155). 

(30) It should be a statutory requirement that week-end imprisonment 
should be ordered only where there is power to impose imprisonment and 
where a non-custodial penalty would not meet the situation. The courts shorn 
not order week-end imprisonment unless satisfied in the light of a social in- 
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quiry report that the offender is, or has recently been, in regular employ- 
ment and that he is of fixed abode; and unless the court has been notified 
that accommodation for week-end prisoners is available (paragraph 1 56). 

(31) The maximum number of week-ends which could be imposed 
should be ten (paragraph 157). 

(32) Pending the introduction of week-end imprisonment, one or two 
experimental centres should be set up on the lines of the New Zealand 
periodic detention work centre (paragraph 170). 



Probation; and its use in combination with other orders 

(33) Courts should be empowered to combine a fine or a suspended 
sentence of imprisonment with a compulsory form of supervision 
(paragraphs 190-192). 

(34) The expanding role of the probation and after-care service should 
in no sense diminish the importance of probation by itself as a method of 
treatment. We think, however, that there is room for broadening the scope 
of the service — indeed our specific proposals accord with this philosophy — 
and we are in no doubt that the service itself would wish to see such 
developments (paragraph 193). 

(35) We welcome the steps being taken to experiment with probation 
hostels for adult offenders, and we hope that further provision for such 
hostels can be made. When experience with these hostels has been gained, 
consideration should be given to the need for amending legislation to 
enable the courts to order residence in cases where the offender could 
suitably be accommodated in an after-care hostel, without supervision by 
a probation officer during or after the period of residence (paragraphs 
194-195). 



200. We wish to express our appreciation of the cheerfulness and assiduity 
with which our Secretary and Assessors have responded to our incessant 
demands, and of the valuable assistance which they have given us throughout 
our enquiry. 

WOOTTON OF Abinger {Chairman) 

Louis Blom-Cooper 
A. J. Chislett 

Cordelia James of Rusholme 
R. E. Millard 
Teresa Rothschild 
Gordon B. Trasler 
George Twist 
Nigel Walker 

A. E. CoRBEN (Secretary) 
nth May 1970. 
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APPENDIX A 



LIST OF WITNESSES 

The following organisations and individuals gave oral or written evidence or 
both, the offices shown being those held by the witnesses at the time. 



I, Oral and Written Evidence 

(a) Bodies or organisations 

Association of Chief Police Officers 



Central Council of Probation and 
After-Care Committees for England 
and Wales 

Conference of Principal Probation 
Officers 



Witnesses 

Mr. C. H. Cooksley 
Mr. F. Drayton-Porter 

Mr. W. M. Moelwyn Hughes 
Mr. D. Gibson 



Mr. W. H. Pearce 
Mr. G. W. Appleyard 
Mr. H. E. James 
Mr. G. Jones 
Mr. P. Paskell 



Justices’ Clerks’ Society 



Mr. G. H. Netcott 
Mr. A. W. Clark 
Mr. J. B. Horsman 



Magistrates’ Association 



National Association of Probation 
Officers 



Mr. W. W. Addison 

Dr. M. S. A. Collis 

Mr. D. A. Douglas-Hughes 

Mr. K. G. Harland 

Mr. W. M. Moelwyn Hughes 

Mr. A. J. Brayshaw 

Mr. H. N. Grindrod 
Mr. M. J. Day 
Miss D. J. Tibbits 
Mr. D. A. Haxby 



(b) Government Departments 
Home Office 

Mr. F. L. T. Graham-Harnson 

Mr. R. S. King \ 

Mr. J. F. D. Buttery / 

Mr. R. F. D. Shuffrey 

Mr. A. S. Baker *] 

Mr. P. L. Taylor 
Mr. D. J. TrevelyanJ 

Mr. A. Bainton 
Mr. K. J. Neale 
Mr. A. Gould 
Mr. F. J. MacRae 

Mr. T. S. Lodge (Director)' 
Miss F. H. Baker 1 

Dr. M. S. Folkard 
Miss M. Carver 



Deputy Under Secretary of State 
Children’s Department 
Criminal Department 

Police Department 

Director of Prison Administration 
Prison Department 
Assistant Director, Prison Dept. 
Principal Probation Inspector 

Research Unit 



Ministry of Transport 

Miss E. P. Kruse 
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(c) Individual witnesses 

The Rt. Hon. Lord Parker of 
Waddington^ 

Sir Frank Milton^ 

The late Sir Joseph Simpson 

Dr. Ann Smith 

Mrs. Joyce Williams 



Lord Chief Justice of England 

Chief Metropolitan Magistrate 

Commissioner of Police of the 
Metropolis 

Department of Criminal Law and 
Criminology, Edinburgh University 

Hon. Secretary of the London 
Branch of the Magistrates’ 
Association 



II. Oral evidence only 



(a) Bodies or organisations 

Committee on the Enforcement of 
Judgment Debts 

Local Authority Associations 

Association of Municipal 
Corporations 



County Councils’ Association 



Mr. Justice Payne (Chairman) 
Mr. M. Ross (Secretary) 



Alderman A. Hartland 
Mr. J. E. Fishwick 
Mr. E. J. O. Gardiner 
Mr. T. Scholes 

Sir Frank Small 
Mrs. G. Buxton 
Mr. G. C. Lightfoot 
Mr. J. H. Aldam 
Mr. J. R. Buckenham 



Rural District Councils’ Association Mr. W. F. Alton 

Mr. G. Bowden 
Mr. F. W. Murfitt 
Mr. R. Rowlands 



Urban District Councils’ Association Mr. A. Bancroft 

Mr. H. S. Haslam 
Councillor W. Walton 



Religious Bodies 
Church Army 



Salvation Army 



Voluntary agencies 

Community Service Volunteers 
International Voluntary Service 
National Council of Social Service 
Task Force 

Young Volunteer Force 



Capt. W. Bickell 
Sister E. Carter 
Capt. L. Fairbrother 

Lt. Col. W. Brown 
Major M. Scott 



Mr. Alec Dickson (Director) 
Mr. J. Gee 
Miss E. R. Littlejohn 
Miss M. Would (Director) 
Mr. A. Steen (Director) 



Written evidence was submitted by these witnesses on behalf of themselves and some 
colleagues, i.e. some Queen’s Bench Judges and Metropolitan Stipendiary Magistrates. 
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Oral evidence only 

(b) Individual witnesses 

Chief Inspector W. D. Bethel 

Mr. D. K. Jones! 

Mr. T. D. Jones J 

Mr. Merfyn Turner 



Senior Attendance Centre, Greenwich 
Senior Attendance Centre, Manchester 
Norman House for Homeless Offenders 



III. Written evidence only 

(a) Bodies or organisations 

Howard League for Penal Reform 

Penal Affairs Committee of the Society of Friends (Quakers) 

Rainer Foundation 

Society of Chairmen and Deputy Chairmen of Quarter Sessions in England 
and Wales 

Society of Clerks of the Peace of Counties and of Clerks of County Councils 



(b) Individual witnesses 

Sir Carl Aarvold, Recorder of London 
Judge R. Kilner Brown, Crown Court, Liverpool 
Mr. D. A. Grant, Recorder of Portsmouth 
Mr. P. W. Medd, Recorder of Abingdon 

The Hon. Ewen Montagu, Chairman, Middlesex Quarter Sessions 

Judge W. G. Morris, Crown Court, Manchester 

Mr. M. J. Morris, Recorder of Southend 

Mr. G. K. Mynett, Recorder of Stoke-on-Trent 

Mr. L. M. Pugh, Stipendiary Magistrate, Liverpool 

Mr. P. G. D. Sixsmith, Stipendiary Magistrate, Pontypridd. 
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APPENDIX B 



THE SWEDISH DAY FINE SYSTEM 



Introduction 

Members of the Sub-Committee visited Stockholm from 10th-12th October 1968 
with the primary object of studying the Swedish day fine system. They were able to 
discuss the procedure in operating the day fine system with a Judge of the Stockholm 
City Court and an officer of the Ministry of Justice, and spent some time with 
officials of the Stockholm authority responsible for the collection of fines. The 
following notes record the impression gained from these discussions and study of 
documents made available. 

Scope of the application of the system 

2. Under the day fine system the fine imposed is arrived at by multiplying a 
number (from 1 to 120, or 180 for multiple offences), reflecting the gravity of the 
offence (which may be affected by any previous convictions for similar offences), 
by a sum of money (varying from 2 kr. to 500 kr. and called a day fine) assessed 
according to the offender’s ability to pay. Both the number of day fines and the 
amount of each day fine are announced by a judge in passing sentence. Fines for all 
offences under the penal code are imposed in the form of day fines, except where a 
maximum sum of 500 kr. is specified (monetary fines) or where there is a special 
basis of computation (standardised fines). (Monetary fines are available for drunken- 
ness, disorderly conduct, minor traffic offences and regulatory offences; standardised 
fines are primarily applied in the use of income tax evasion.) Certain statutes 
other than the penal code also provide for specific offences to be punished by day 
fines, and in a. few cases a minimum number of day fines is prescribed. In the more 
serious motoring offences, such as dangerous driving, careless driving, etc., day fines 
up to the maximum of 120 may be added when a conditional sentence (suspended 
judgment) is passed or probation ordered; damages may also be ordered where the 
issues are clear but this is rarely done. (Compensation and costs are ordered inde- 
pendently from the day fine.) It is understood, however, that in motoring cases 
insurance companies take account of the number of day fines ordered by the courts, 
which is taken to reflect the degree of culpability of the offender. 

3. The imposition of day fines is not exclusively the prerogative of the court. If the 
penalty prescribed for an offence is only a fine the public prosecutor may issue an 
“order of summary fine” (Strajffbrelaggande) instead of instituting proceedings. His 
discretion is limited to a maximum of 50 day fines, or 60 days fines in the case of 
multiple offences. If the accused agrees to pay the fine the order is deemed to be a 
final judgment delivered by the court; if he does not the prosecutor will institute 
proceedings. There appears to be no special limit on the amount of the day fine 
ordered in cases disposed of by the public prosecutor. 

4. The table at the end of this appendix gives some indication of the pattern of 
sentencing in the Swedish courts and of the extent of the use of the fine. In their 
present form, the Swedish statistics do not distinguish between fines which are 
assessed on a day fine basis and those which are not, and it is therefore difficult to 
assess the extent of use of the day fine. One unofficial estimate by the Swedish 
authorities is, however, that of fines imposed by courts and prosecutors in the period 
1965-67, 20-25% were assessed as a day fine basis; in the case of fines imposed by 
courts only, probably 45-65% were assessed on a day fine basis. 

Assessment of the offender’s means 

5. The assessment of the offender’s capacity to pay is very much a rough and ready 
business; it involves no great volume of work and presents no real problem. The 
courts are apparently much less fussy now in their assessment of the offender’s 
means than they were when the system was brought into operation in the early 1930’s. 
Information about the offender’s means is obtained by the police as part of their 
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investigation of an offence and is not infrequently obtained from the offender by 
telephone^. Where the offender is present at the hearing, which he usually, but not 
always, is, the judge will check with the defendant whether the information given in 
the police report is accurate. In theory, the case may be adjourned for further 
enquiries if it is evident that the offender is untruthful, but this apparently is seldom 
done. The giving of false information concerning means is not an offence, and the 
offender risks no penalty by giving untrue information, either in the form or orally to 
the court. It is perhaps relevant that information about income is public property in 
Sweden; an annual register of the income of most wage earners is published and there 
is a national system of graduated pensions, a feature of which is that each person has 
an insurance card showing his tax grade which the court may ask to see. It is also 
possible to confirm income with the tax authorities, and the defendant knows that 
his statement of income can be checked. The form commonly used for less serious 
offences is a short version, which includes details of gross income, tax assessment, 
capital, debts, marital status, wife’s income and number of dependent children; 
there is also a fuller type of form which fulfils in addition the function of a social 
enquiry report. The simple form, requiring only a few entries, is usually endorsed by a 
rubber stamp on the papers. Inaccuracies in the information supplied in the form 
seem to be not uncommon but, where necessary, these are cleared up by direct 
inquiry from the defendant in court. It appears in fact that the system could be 
operated even without the use of the form. The public prosecutor does not ask for 
any particular fine to be imposed and it is left entirely to the judge to decide upon the 
number of day fines and the amount of each. 



Computation of the amount of the day fine 

6. In general, the day fine is estimated as 1,000th of the offender’s annual gross 
income (less expenses directly related to his employment). If the offender is married 
and his wife has no income of her own, a reduction of l/5th is made, and a further 
reduction of 2 kr. is made for each child. There are rules governing the reduction of 
the amount of the day fine when the income is high (because of progressive taxation) 
and for its increase when the offender has capital of 30,000 kr. or more. There are 
also rules for computing the amount of the day fine in the case of married women 
with no income of their own and for offenders with targe debts; for those without 
means the day fine, normally set at a minimum of 5 kr., is usually reduced to 3 kr., 
but can be reduced to 2 kr. 



Enforcement 

7. The collection of the fine is the responsibility of the enforcement authority and no 
money may be paid into the court. The enforcement authority is also responsible 
for the enforcement of unpaid fixed penalties, unpaid fines imposed by the public 
prosecutor, maintenance, taxes and civil debts. A register of fines is sent to the 
enforcement authority and in theory enforcement action commences after eight 
days if payment is not made. The offender may arrange with the enforcement 
office to pay the fine by monthly instalments over a period of one year or, 
exceptionally, two years, and the authority is entitled to grant a respite of four 
months or, in special circumstances, eight months before collecting the fine. If no 
satisfactory arrangements are made action is taken to attach the defaulter s earnings ; 
if this expedient is not available and threatening him with imprisonment proves 
unsuccessful, the next step is to distrain on his property. As a last resort the case may 
be referred to the public prosecutor; if this action is not taken within three years of 
the imposition of the fine recovery is no longer possible. The public prosecutor may 
write off outstanding sums up to 50 kr. or 5 day fines (lOOkr. or 10 day fines m 
respect of multiple offences); these fines cannot be converted into imprisonment 



^ There is no system of bail in Sweden. The offender is brought before the court a 
decision taken whether or not to release him pending trial. As long as five days could 
elapse before such release is ordered. 
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unless the offender has been refractory or manifestly neglectful in fulfilling his duty 
to pay, or unless the conversion is deemed to be needed a& a means of inducing him 
to amend his ways. The court may convert the outstanding sum to imprisonment of 
up to 90 days’ duration, and the usual tariff is one day’s imprisonment for each day 
fine unpaid. (Once actually admitted to prison the offender may not secure release 
by payment of the outstanding sum.) Alternatively, the court may refer the case back 
to the enforcement authority with a view to further extension of the period of payment 
or it may impose a conditional sentence. It is understood that of 29,000 cases dealt 
with by the enforcement office in 1967 4,000 were referred back to the public prose- 
cutor. Only a hundred or two cases a year are in practice converted to imprison- 
ment. The maintenance of children has first claim on any monies received, and taxes 
fines and civil debts follow in that order. An interesting feature of the system is that 
fines imposed in one of the Nordic countries may be enjForced in any other, subject 
to the proviso that the defaulter may be imprisoned only in his country of origin. 

Features of particular interest 

8. The following aspects of the system deserve comment: — 

(i) It is claimed that the introduction of the day fine led to a striking (50%) 
reduction in the number of fine defaulters imprisoned; and it is to be assumed, 
therefore, that the system has operated to correct the imposition in some cases 
of unrealistically high fines. The system is, however, primarily designed to 
ensure that an even justice is done; 

(ii) a wide discretion is conferred upon the executive authority. The public 
prosecutor can impose fines of up to 500 x 50 kr. and has discretion to “write 
off” unrecovered day fines of up to 5 in number. (Driving licences can be 
withdrawn by the licensing authority for traffic offences, and it is understood 
that this power is automatically invoked where fines in excess of 3CM0 kr 
are imposed.) 

(iii) There is thought to be nothing objectionable to a very prolonged period of 
enforcement. One Swedish official explained to members of the Sub-Com- 
mittee that the objective was not to punish, but to deter by bringing home to 
the offender that the commission of further offences would prove costly. 

(iv) In practice, offenders may be fined fairly stiff amounts (up to 500 kr.) 
without the use of the day fine system. There is some anomaly in this, 
because such fines for lesser offences could be higher than fines imposed 
under the day fine system for more serious offences on those with limited 
means. 

(v) The wide discretion in matching the penalty to the offence is said not to 
result in practice in any marked disparity between one court and another in 
the assessment of the gravity of the offence. 

(vi) The day fine system is completely accepted both by the public and the 
judiciary. After many years of its operation the procedure is well established 
and there is no question of reverting to the old system of prescribing minima 
and maxima for specific offences. 

(vii) The penal code provides that fines may be used as a collective punishment 
for several crimes, with a corresponding increase in such cases of the normal 
maximum of 120 day fines to 180 day fines, and an increase of a maximum 
fine directly imposed from 500 to 1,000 kr. 



76 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Statistics showing the pattern of sentencing in Sweden and the extent of the use of the jSne 





1965 


1966 


1967 


1968 


Total number of persons sentenced 

— Less those punished by summary parking fines ... 


622,361 

285,624 


717,150 

319,234 


196, m 
374,487 


832,638 

471,932 


Total number of persons sentenced by courts or 
prosecutors ... ... 


336,737 


397,916 


421,750 


360,706 


Of which, 

1 . Those sentenced to fine only : 










(a) by courts 

(b) by prosecutors 


89,167 

226,147 


94,128 

279,595 


102,416 

292,904 


94,660 

227,876 


Total 


315,314 


373,723 


395,320 


322,536 


2. Those sentenced to day fine combined with other 
order; 










(a) with imprisonment 

(b) with conditional sentence 

(c) with probation 

(d) with care in accord with the Child Welfare 

Act 


25 

1,001 

1,813 

329 


28 

1,344 

2,144 

445 


32 

1,572 

1,985 

447 


14 

1,505 

1,550 

467 


Xotfil ••• ••• ••• ••• 


3,168 


3,961 


4,036 


3,536 












3. Other disposals 


18,255 


20,232 


22,394 


34,634 
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APPENDIX D 



INTERMITTENT CUSTODY IN BELGIUM, THE NETHERLANDS 

AND WEST GERMANY 

1. Members of the Sub-Committee visited Belgium, the Netherlands and West 
Germany in 1968-1969 to observe the operation of semi-custodial forms of penal 
treatment in these countries. The detailed description which follows is based on 
information gained during these visits and from subsequent correspondence.^ 

General 

2. Week-end imprisonment in Belgium, the Netherlands and West Germany is 
very similar. In all three countries it is available only for those sentenced to relatively 
short terms of imprisonment; a mmcimum of two weeks in the Netherlands and 
Germany, and of a month in Belgium. In practice, a wide range of offenders in all 
three countries are eligible to serve their sentences in this way, although in the 
Netherlands and Germany a large majority are traffic offenders. The procedure in 
each country follows much the same pattern. If when a short custodial sentence has 
been passed the authorities responsible for execution of the sentence think that week- 
end imprisonment is appropriate, aiTangements are made with the governor of the 
prison near the offender’s home or employment where the sentence is to be served. 
The consent of the offender is required. There may be considerable delay before a 
place is available at the prison. In all three countries the regime for those serving 
sentences of week-end detention is conceived in purely negative, even punitive, terms. 
The justification for the sentence is seen solely in terms of the opportunity it affords 
the offender to avoid the disruption of working and family life resulting from a 
continuous period of custody. While the offender is in custody, the chief aim is to 
preserve his anonymity, and where possible he is kept in solitary confinement. Few 
privileges are allowed, and there is little opportunity for constructive use of the time 
spent in custody. In Germany, week-end detention is also available for young offend- 
ers undergoing juvenile detention, and the regime is intended to be rehabilitative; but 
the impression gained was that it differed little from the regime for adults. 

3. In Belgium, an alternative form of intermittent custody known as semi- 
detention is also available. This is administered on much the same lines as week-end 
detention, the difference being that the offender, while continuing in his normal 
employment or studies during the daytime, spends every night in the prison. Thus 
his working life — though not his family life — ^remains undisrupted. 



Belgium 

4. Members of the Sub-Committee visited St. Gilles Prison, Brussels, on Monday 
6th January 1969 for a discussion of the Belgium system of week-end arrest and 
semi-detention, followed by a tour of the prison. 

(a) Definition 

5. Week-end imprisonment (known as week-end arrest) and semi-detention in 
Belgium were introduced in 1963 as methods of execution of short term sentences 
designed to avoid disruption of family life and employment. Week-end arrest is 
available in respect of sentences up to one month’s imprisonment (or up to two 
months if it appears that part of the sentence may suitably be remitted); semi- 
detention may be applied to sentences of up to three months’ imprisonment (allow- 
ing for remission). In practice, some latitude is allowed in the application of this 
provision — see Table 1. Week-end prisoners usually report at 6 p.m. on Fridays and 



^ See also “The New Methods of Restriction of Liberty in the Penitentiary System", 1968 
(report of the proceedings of the Second International Colloquium of the International 
Peace and Penitentiary Foundation, 17th/22nd April 1967). 

88 

Printed image digitised by the University of Southampton Library Digitisation Unit 



are released at 6 a.m. on Mondays, each night in prison counting as one day of the 
sentence. Prisoners on semi-detention go directly from the institution daily to work 
or studies, and return directly to prison afterwards. 

(b) Field of application 

6. Week-end detention is available in respect of sentences imposed for the follow- 
ing offences : 

(i) forgeries and frauds 

(ii> desertion 

(iii) drunkenness 

(iv) manslaughter or injury resulting from a road accident 

(v) breaches of Motor Insurance Acts 1956 and 1958 

(vi) any other sentence where special circumstances and the interests of public 
order make week-end arrest a desirable method of execution. 

There is no limitation by reference to offence so far as semi-detention is concerned. 

7. It is evident from Table 2 that in practice the range of offences for which both 
week-end and semi-detention are ordered is very wide; the offences for which they 
both are most frequently ordered, however, are drunken driving, battery, larceny and 
public drunkenness. Previous convictions do not rule out the selection of offenders 
either for week-end imprisonment or for semi-detention. 

8. Table 3 shows the age and sex of those selected to serve their sentences by 
week-end arrest or semi-detention. It appears that out of a total of 2,381 offenders 
selected for week-end imprisonment from the inception of the scheme up to the end 
of 1968, the vast majority (8a per cent) were men, and of the 4,473 prisoners selected 
for semi-detention over the corresponding period 94 per cent were men. 

(c) Procedure 

9. After sentence has been imposed the public prosecutor asks each offender 
thought suitable for the purpose if he wishes to serve his sentence by the process of 
week-end arrest or, where applicable, by semi-detention. If he accepts this offer he is 
required to undertake to comply with the necessary conditions. A social enquiry 
report is then forwarded to the governor of the prison where the sentence is to be 
served, which will normally be that nearest the offender’s home, together with a 
suggested programme for the carrying out of the sentence, which is modified as 
necessary in the light of the governor’s views. Since the offender’s consent is required 
there is no question of an appeal, and it is open to the offender to opt to revert to 
orthodox imprisonment at any time. If he fails to comply with the terms of the order 
by, for example, failing to keep time or to behave properly inside or outside the 
prison, he may at any time be withdrawn from the scheme and required to serve the 
remainder of his sentence on a continuous basis. 

(d) Regime 

10. As originally conceived, week-end arrest and semi-detention were intended as 
an anonymous form of treatment under which the prisoners concerned would be 
kept separate not only from others serving normal imprisonment but also from each 
other. In practice, shortage of space in St. Gilles and most Belgian prisons catering 
for week-enders and prisoners in semi-detention means that they have to be accom- 
modated in dormitories. There is no attempt to present week-end arrest and semi- 
detention as anything other than wholly punitive concepts which adinit no element 
of positive treatment. Week-end prisoners are denied the usual facilities available to 
normal prisoners; they are not allowed visits or correspondence, nor does any 
medical examination take place. Those in semi-detention are allowed visits znd 
correspondence and they receive a medical examination, but, like those serving 
sentences of week-end imprisonment, the canteen is not open to them, nor are they 
allowed privileges such as a radio or fihn shows. Both week-end prisoners and those 
in semi-detention are exempt from the regulations which require prisoners to deposit 
money and valuables on reception. It is not intended that offenders in semi-detention 
should visit their homes during the day, but it is known that they do. 
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(e) Evaluation 

11. At the time of the visit, 44 prisoners were currently serving their sentence 
during week-ends and 75 were undergoing semi-detention. A total of 6,854 prisoners 
had served their sentences semi-custodially up to the end of 1968, and of these 618 
had been ordered to revert to ordinary imprisonment for misbehaviour; only 28 had 
exercised their right to revert. Table 4 sets out the reasons for revocation; failure to 
report was the cause in two-thirds of cases of those serving week-end imprisonment 
and in half of the cases of those undergoing semi-detention, reporting drunk 
accounting for a further quarter. Table 5 shows the extent of use of week-end 
imprisonment and semi-detention. Only about a quarter of those sentenced to 
imprisonment for one month or less served their sentences at week-ends and a 
smaller proportion— just over a fifth— of those sentenced to imprisonment for 
three months or less served their sentences in semi-detention. It is clear that shortage 
of suitable prison accommodation has limited the selection of offenders for senfi- 
custodial measures — but unfortunately no figures are available to indicate to what 
extent this factor has affected the position. There was no unanimity of opinion 
amongst Ministry of Justice officials as to the merits of this system. Some thought 
week-end imprisonment useful: others felt it compared unfavourably with semi- 
detention, which they thought ought to be extended to include sentences of up to six 
months’ imprisonment. 



Netherlands 

12. Members of the Sub-Committee had a discussion on Friday, 10th January 
1969 with officials of the Ministry of Justice at The Hague. This was followed by a 
visit to Prison II, The Hague (a complex of a prison, a remand centre and an institu- 
tion for psychopaths), for a discussion with the staff. The members returned in the 
evening to interview week-end prisoners— with their consent — in their cells 



(a) Definition 

13. Week-end imprisonment, so-called, is in fact a system of divided execution of 
prison sentences of up to two weeks’ duration whereby by arrangements with the 
Public Prosecutor such sentences may be served for two to three days at a time It 
was introduced in 1964 at Prison II at The Hague and gradually extended to other 
areas: since February 1970 it has been available throughout the whole country The 
period of arrest usually lasts from Friday night to Sunday night, or alternatively 
from Saturday noon until Monday morning, although the sentence can be served 
during week-days if the offender normally works during week-ends. Semi-detention 
is not available in the Netherlands. ucicmion 

(b) Field of application 

14- No offences are statutorily excluded from the application of divided execution 
of sentence; the only legal limitation is the length of sentence. Selection is in practice 
much restricted by availability of accommodation and by the suitability of the 
offender. Those with previous convictions would normally be excluded. The large 
majority (70 per cent) of those serving their sentences at week-ends are traffic 
offenders, and 20 per cent are property offenders. Practically all are aged over 24 
years. 75 per cent of those who undergo week-end detention are married; by com- 
parison, only 52 per cent of those sentenced unconditionally to up to 14 days 
imprisonment are married. 

(c) Procedure 

15. The procedure for applying divided execution of sentence is broadly similar 
to that used in Belgium. Execution can be suspended if need be on medical grounds 
and failure to attend without reasonable excuse results in reversion to normal 
imprisonment. (Experience with week-end detainees has on the whole beeri good- 
in the first three years only six offenders were withdrawn from the system- three 
for failure to keep time and three for reporting drunk.) It is customary for sev- 
eral months to elapse before sentence can be put into execution. Some of the offen- 
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ders interviewed came from Rotterdam (about 16 miles away); apparently it was 
not possible for them to be accommodated there as the Rotterdam prison did not 
serve their home area. 

(d) Regime 

16. Although the original intention was (and still is) that \yeek-end prisoners 
should take exercise in isolation and remain apart from other prisoners as much as 
possible when attending chapel this rule is not enforced in practice. It was explained 
that in general prisoners were glad of the opportunity to associate after the tedium 
of solitary con^ement, and while it was admitted that this was in conflict with the 
original intention of retaining anonymity, it was argued that it seerned pointless to 
keep the prisoners separate when they often arrived together. If any prisoner preferred 
not to run any risk of his identity becoming known arrangements could be made for 
him to take his exercise in isolation. 

17. All week-end prisoners are lodged in individual cells. The cells used for the 
purpose at Prison II are narrow with little room to move about. Prisoners may wear 
their own clothes; [they are allowed to bring their own books with them; and loud- 
speakers are installed relaying a single radio programme. As in Belgium, however, 
privileges such as the use of the canteen are denied them, nor are they allowed to 
retain valuables such as jewellery. No medical examination now takes place, although 
it was a feature of the original scheme that all week-enders should be examined 
on arrival at the prison before coming into contact with other prisoners, 

(e) Evaluation 

18. The use of week-end detention in the Netherlands has grown rather slowly; 6 
offenders served their sentences in this way in 1964, 51 in 1965 and 45 in 1966: the 
annual average over the years 1967, 1968 and 1969 was 170, which represents 13% of 
an average of 1,300 offenders sentenced to imprisonment in each of those years for 
periods of up to 14 days in the districts where divided execution of sentence was 
available. Now that divided execution is available throughout Holland, about 4,500 
offenders currently qualify for consideration for week-end imprisonment each year. 
There are no figures available to indicate to what extent the small proportion 
selected reflects lack of accommodation rather than of suitable offenders. 

19. Since the inception of the scheme information about individual cases has been 
sent on completion of sentence to the Institute of Criminology at the University of 
Utrecht which has conducted research into the use of week-end imprisonment. In a 
report of 1967, the Institute noted that the regime for those serving week-end 
imprisonment was strict, and that some offenders preferred to serve their sentences 
continuously; in the Institute’s view there was a need for increased information 
about the effect of different penalties on different individuals. Nevertheless, they 
concluded that week-end imprisonment provided a valuable means of lessening the 
damaging aspects of the short sentence served continuously, and they recommended 
that it be adopted on a national scale and extended to include those sentenced to 
imprisonment for up to one month. 

Federal Republic of Germany 

20. Members of the Sub-Committee visited on two occasions the '‘Untersuchung- 
sheffanstalt fur Mannliche junge Gefangene'\ a prison in the middle of Frankfurt- 
Hochst where adult and young offenders both undergo week-end imprisonment. 
On the first visit on 20 th September 1968 the members had a discussion with the 
establishment staff, followed by a tour of the prison, and on the subsequent day they 
watched the reception of week-end prisoners. Later that day, they visited a peniten- 
tiary and remand home for women at Frankfurt am Main-Preungesheim where 
women can undergo week-end imprisonment, 

(a) Definition 

21. In West Germany week-end detention is available, but not semi-detention. 
For those aged between 14 and 17 years, and those aged between 18 and 20 years 
deemed suitable to be dealt with under the juvenile law, juvenile detention may be 
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imposed; and this may take the form of week-end detention, as well as short-term 
detention of up to six days and continuous detention of between one and four weeks 
Week-end detention under both systems of law is essentially the same, the chief 
distinction being that conviction and sentence under juvenile law are not recorded 
Broadly, execution of sentence at week-ends may be allowed only if it is considered 
n^essary in order to avoid detrimental effects on the offender — chiefly in relation to 
his employment. As in the Netherlands, the maximum sentence which adults may 
serve by week-end imprisonment is 14 days; for juveniles the maximum is 8 days. 
In both cases the sentence is normally served in two day periods over week-ends 
the period being calculated according to the number of nights spent in prison 
although, in the ease of juveniles, it may in theory at least be served during the week’ 
Week-end imprisonment is normally from 8 a.m. on Saturday to 7 a.m. on Monday 
but this may be varied to accord with the offender’s hours of work— -(he may be 
allowed to start week-end imprisonment at 3 p.m. on Saturday and end it at 6.30 
p.m. on Sunday). Week-end imprisonment is normally the sole sanction ordered- 
occasionally a fine or other penalty may be added, but it is generally thought that 
any additional monetary penalty would diminish the value of week-end imprison- 
ment. 



(b) Field of application 

22. As in the Netherlands there is no limitation on the types of offence for 
which week-end imprisonment can be ordered, but, since it can be ordered only 
where a short sentence is imposed, the range of offences for which it is in fact 
ordered is restricted. For juvenile offenders in particular, it is considered appropriate 
only where the offence is not of a serious nature and the offender is on the whole of 
good character. As in the Netherlands, the bulk of adult week-end prisoners are in 
fact motoring offenders for whom a non-custodial penalty is considered too lenient 
but for whom ordinary imprisonment is considered both too severe and too dis- 
r^tive of the offender’s working life. (It should perhaps be added that motoring 
offences present a serious problem in West Germany and dominate much thinking 
about ^nal affairs there.) Occasionally, those convicted of petty larceny serve 
their prison sentences at week-ends. For young offenders and women there tends to 
be a wider range of offences attracting week-end imprisonment. Week-end imprison- 
ment did not appear to be used for fine-defaulters, although theoretically it could be. 

(c) Procedure 

23. This is basically along the same lines as in Belgium and the Netherlands: 
when an offender is considered suitable for week-end arrest a programme for the 
execution of the sentence, including the reason for the sentence and the dates when 
It will be earned out, is sent to the director of the penal institution nearest to his 
home. It seems possible even at this stage to negotiate an alteration of the terms of 
serwee of imprisonment in the light of changes in the offender’s circumstances or the 
institution’s inability immediately to accommodate the offender. 

24. The offender is informed that he is required to present himself at stated times 
and dates. He must arrive punctually and pay for his own transport. (In no case, 
however, will this involve a journey of over 20 kilometres.) If the offender arrives 
late, unless he can supply a reasonable excuse for being late, he will be sent away to 
serve the sentence at another week-end. Persistent failure to attend as directed results 
m the offender being returned to the trial court and given an alternative sentence. 



(d) Regime 

25. As in Belgium and the Netherlands, the regime for both adults and those 
undergoing juvenile detention is basically negative and punitive, although juvenile 
detention is seen, in theory at least, as an educative measure. Juvenile centres are 
dirwted by a juvenile court judge of the neighbouring district court, assisted by a 
skilled professional staff including psychologists and social workers, and the regula- 
tions for the administration of the centres lay emphasis on the importance of 
conducting searching interviews with offenders and providing a full rehabilitative 
programme; but in fact conditions differ little from those for adults. 
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26. As in Belgium and the Netherlands, the aim is to preserve the offender’s 
anonymity so that even his family need not know of his sentence. Offenders are 
subject to strict cellular confinement and are isolated from ordinary prisoners and 
from other week-end prisoners. They are accommodated in small cells and are 
allowed no possessions or reading matter (except in the case of motoring offenders 
who are supplied compulsorily with a copy of the road traffic legislation). Visits and 
correspondence are not authorised and there is no bath or medical examination 
provided. It appears that in practice a slightly more relaxed regime is applied to 
female week-end prisoners at the establishment at Preungesheim where reading 
matter is allowed and a social worker is available. 

(e) Evaluation 

27. No information is available concerning the extent of use of week-end imprison- 
ment for adults. As regards juveniles, week-end and continuous juvenile detention 
have been used in a roughly equal proportion of cases, and short-term juvenile 
detention relatively infrequently. In 1964, for example, juvenile detention was 
ordered in a total of 29,421 cases; of these, 13,788 were for continuous detention, 
1,450 for short-term detention and 14,183 for week-end arrest. No up-to-date figures 
are available. 
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Table 2 



BELGIUM 



Week-End Arrest and Semi-Detention; Analysis of Offences 

1963-1968 



When a person has served imprisonment for several offences, each of them has been quoted. 



Motoring offences 

Drunken driving 

Traffic contraventions 

Failing to stop after accident 

Unintentional injuries 

Failing to insure ... 

Unintentional homicide 

Refusing blood-test 

Driving while disqualified 
Failing to assist wounded 

Driving without licence 

Incitement of a drunken person to drive 



Property offences 

Larceny 

Larceny by a servant 
Receiving stolen goods 
Attempted larceny... 
Fraudulent conversion 

Swindling 

Breach of trust 

Forgery 

Uncovered cheque... 

Bankruptcy 

Cheating 

Destruction 
House-breaking ... 
Rescuing seized goods 

Extortion 

Attempted arson ... 



Offences against persons 

Batteries 

Resisting and outraging police 

Threats ... 

Intentional injuries 

Insults 

Slander 

Indecent exposure 

Indecent assault 

Rape ... 

Deserting family 

Not supporting family ... 

Abduction 

Abortion 



Other offences 

Unlawful butter trade 

Failure to mark price of goods 

Selling at overrated prices 

Selling food unfit for human consumption 

Falsification 

Keeping gaming house 

Unlicensed trade 

Unlicensed possession of explosives 
Unlawful medical practice 



W.A. 


S.D. 


828 


1,301 


123 


289 


130 


242 


127 


311 


137 


229 


22 


109 


28 


54 


40 


64 


2 
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1,438 


2,607 


196 


495 


59 


156 


19 


66 


13 


19 


16 


87 


18 


81 


17 


27 


41 


148 
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41 
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14 


12 


38 


21 


46 


11 


15 
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11 
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442 


1,247 


272 


500 


197 


315 


36 


49 


13 


36 
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15 
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41 


138 


24 


90 
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33 


87 


42 


89 
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671 


1,339 
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1 
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— 
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Fraud (taxes) 

Admission of juveniles to premises for dancing 

Bigamy 

Contravention of labour hours regulations 
Contravention of unemployment relief regulations 
Other contraventions of social regulations 

Building without a licence 

Refusal to give information 

Unlawful acquisition of public allowances 

Counterfeiting 

No identity card 

Falsification identity card 

False name 

Disobedience to military orders 

Desertion 

Bill-sticking without authorisation 

Fraud (railway ticket) 

Disclosing professional secret 

Total number of offences in respect of which sentence 
has been served in week-end arrest or semi-detention 
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Age of Persons who Served Sentences in Week-end Arrest or Semi-Detention 

Men (M) and Women (W) 
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tFrom 1st March 1963 till 31st December 1963. 



Table 4 



BELGIUM 

Week-end Arrest and Semi-Detenhon : Reasons^for Revocation 

1963-1968 



Reason 

Upon request of the prisoner to be reverted to an ordinary sentence 
Failure to report 
Prisoner reported drunk ... 



Persistent lateness 
Entry of forbidden goods (liquor, 

Bad conduct 

Bad conduct out of prison... 

Worked irregularly 

Arrested on new charges ... 
Arrested to serve new sentence 
Other reasons 



cigarettes) 



W.A. 


S.D. 


Total 


24 


4 


28 


175 


168 


343 


35 


93 


128 


11 


10 


21 
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36 
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15 
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10 


13 


262 


356 
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APPENDIX E 

PERIODIC DETENTION IN NEW ZEALAND 



Background 

Provision for the sentence of periodic detention was first made in New Zealand 
in 1962 in an amendment to the Criminal Justice Act, and the first periodic detention 
centre was set up in 1963 in Auckland. This new form of treatment was introduced 
partly in anticipation of a rapid increase in the demand on prison and borstal 
accommodation, and partly in response to a general feeling that a new measure was 
needed for dealing with young hoodlums. The aim was to provide a penalty which 
would Constitute more of a deterrent than the fine but which at the same time would 
not disrupt the offender’s life as would a period of continuous custody. The sentence 
of periodic detention entails week-end and evening attendance by offenders at a 
centre during what would normally be their leisure hours, with the aim of their 
being taught how to make more constructive use of their free time through a full 
programme of activities, with emphasis placed on work both within and without the 
centre, particularly on community projects. Initially, the sentence was provided only 
for offenders aged 15-20 but an amendment to the Act passed in 1966 makes it 
available also for adults. Adult offenders attend only at week-ends. At present there 
are over 100 adults reporting at centres at any one time. 

2. The scheme has expanded quite rapidly; there are now 10 periodic detention 
centres; 5 cater exclusively for young offenders; 2 (one of which is non-residential) 
for those aged 17-25 years; and the other 3, which are non-residential, for those aged 
21 and over. 



Definition 

3. Periodic detention is available for offenders who have been convicted of an 
offence punishable by imprisonment or who have failed to pay a fine. The maximum 
period to be served is 12 months; it is unusual for the sentence to exceed 6 months 
but it rarely falls short of 3 months. A fine may be imposed at the same time as 
periodic detention, and the court may order as part of the sentence that a person be 
subject to probation for a period ending not later than 12 months after the expiry 
of the term of periodic detention. Probation may commence at the time of the 
sentence or at the end of the term of periodic detention. The sentence of periodic 
detention carries no remission. 



Field of application 

4. In the case of persons under 21 years, periodic detention cannot be imposed if 
the offender has previously been sentenced to detention in a detention centre, borstal 
training or imprisonment for a term of one month or more. (For those aged over 21 
years, however, absence of previous institutional experience is not a reqxiirement.) 
With young offenders, the aim is to apply the sentence not to those who are already 
hardened criminals, but to impressionable types liable to be led into further trouble; 
periodic detention effectively removes them from the influence of undesirable 
associates for a large proportion of their free time. In practice, those sentenced to 
periodic detention have generally had several previous court appearances and their 
offence is most likely to be theft (including taking and driving away a motor vehicle 
without the owner’s consent), burglary, assault, driving while disqualified and 
disorderly behaviour. Not many offenders are fine defaulters. Research carried out 
by the probation service some years ago showed that out of 325 cases of young 
offenders dealt with by the courts 32 appeared to have been suitable for periodic 
detention. 
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Procedure 

5. Before imposing a sentence of periodic detention the court must first have 
considered a medical report and a social enquiry report by a probation officer, and 
have ascertained that there is a place in a periodic detention centre available. In 
imposing sentence the court must specify the day and time when the offender is 
initially required to report; thereafter the matter is regulated by the warden. The 
court must also specify the number of occasions in each week on which the offender 
is required to report or order him to attend as directed by the warden. In special 
circumstances the warden may excuse attendance. The court is also required to 
specify the duration of each period of custody, though in practice this too may be 
altered at the warden’s discretion. Not more than 60 hours may be served in any one 
week; the usual pattern is attendance on one weekday evening only and at the week- 
end from Friday evening to Sunday lunchtime. Attendance on Sunday afternoons or 
on additional weekday evenings may be ordered as a disciplinary measure, and in 
extreme cases troublesome offenders may be brought before the courts but this 
expedient is seldom required. (A maximum penalty of three months’ imprisonment 
or a £50 fine or both may be imposed i f a detainee fails without reasonable excuse to 
report as directed, fails to obey the centre’s rules, refuses to work or works carelessly, 
or otherwise misbehaves. The court can also order variation or cancellation of the 
sentence upon the application of the offender or the warden.) Where a person under- 
going a sentence of periodic detention is sentenced to imprisonment, borstal training, 
or detention in a detention centre, the periodic detention is terminated. 



Administration of centres 

6. Each centre is administered by the probation service with the assistance of an 
advisory committee which is presided over by a magistrate, and represents all 
sections of the community including employers, trade union officials and, ex officio, 
the district probation officer. The advisory committee is responsible for advising on 
the centre’s work programme. The centre itself is run by a full-time resident warden, 
who has wide powers in relation both to hours of attendance and to the determina- 
tion of the centre’s programme, and his wife, usually with part-time assistance at 
week-ends. The success of the scheme depends to a large extent on the selection of 
suitable wardens; and no difficulty is found in obtaining a sufficient number of good 
applicants for these posts, which are attractive in view of the limited hours and 
excellent residential accommodation. The warden and his staff have all the authority, 
protection and privileges of a constable, although they do not wear uniform. 



Regime 

7. The regime of periodic detention centres may be said to be a mixture of the 
punitive and the rehabilitative, with the emphasis varying in individual centres 
according to the influence of the warden. The loss of week-end freedom for the 
young offender, and the strict discipline and hard work required of him at the centre 
may be regarded as punitive; the warden of the centre at Auckland has described it as 
“a strictly run disciplinarian establishment”. In other centres there is greater emphasis 
on classes, physical education, lectures, counselling and discussion groups. The work 
programme itself is, of course, designed to give offenders a sense of social respons- 
ibility and respect for persons and property, and the Act itself refers to “activities 
conducive to reformation and training”. 

8, A typical programme at a fairly relaxed centre might allocate the week-day 
evening to classes or lectures and Friday evening to counselling and group discus- 
sions, Saturday is normally a work day spent in or outside the centre. Outside, 
offenders work, sometimes alongside volunteers, on projects such as helping at 
hospitals, charitable or educational institutions, helping in the home or garden of an 
old or handicapped person, or working on government land. There is no payment 
for this work. Sunday is occupied by clearing up about the centre, group work and 
counselling. There are virtually no abscondings ; new recruits are put in the charge of 
more experienced detainees. Those who arrive unpunctually or smelling of alcohol 
are told to go home and return on a subsequent occasion. 
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9. In at least one centre parents’ evenings are held from time to time. A high 
proportion of parents attend and the evenings are thought valuable. The warden will 
also visit offenders’ homes and employers. 



Evaluation 

10. The scheme is still in its early stages and as yet little information is available 
on the extent of its use. A small evaluative study has, however, shown that of the 
251 youths who attended periodic detention work centres up to July 1967, 67 per 
cent were still living and working in the free community at the end of 1969. Up to 
January 1969, 433 youths had been sentenced to periodic detention centre training. 
Preliminary indications with adults are also favourable and the New Zealand 
authorities think that the scheme has considerable potential. Experience to date 
suggests that on the whole a residential system is the more effective one, and it is 
also held by some that longer periods of attendance work best; notwithstanding 
opportunities for association during the week, after about three or four months’ 
attendance detainees tend to drop or be dropped by their old associates. The opti- 
mum number of detainees per centre appears to about 20 to 22. 
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Chatham House, 
10 St. James’s Square, 
LONDON, S.W.l. 

30//z June 1970. 



Sir, 

In November 1966 the then Home Secretary, the Rt. Hon. Roy Jenkins, 
M.P., asked the Advisory Council on the Penal System to consider what 
changes and additions might be made in the existing range of non-custodial 
penalties, disabilities, and other requirements which may be imposed on 
offenders. The Council appointed a Sub-Committee under the chairmanship 
of Lady Wootton to carry out this task. For the reasons which they explain in 
the introduction to their report, the Sub-Committee found that in order to 
carry out their assignment they needed also to examine forms of semi-custodial 
treatment in which the offender is detained only at weekends or at night, 
and their terms of reference were extended accordingly. I now have the honour, 
on behalf of the Council, to submit for your consideration the Sub-Committee’s 
report which the Council have adopted. Since the Council met to consider 
the Sub-Committee’s report, Mr. Mark Carlisle and Lord Sandford have been 
obliged to resign from the Council in consequence of their appointment to 
Ministerial posts, and I should like to pay tribute to their valuable contribu- 
tion to the work of the Council. 

The Sub-Committee have referred in the introduction to their report to the 
need for additional alternatives to custodial sentences, and this requires no 
elaboration on my part. Indeed, it is inherent in the decision to ask the Council 
to undertake this enquiry that ways and means of keeping offenders out of 
prison should be further explored. However, efforts need to be directed, not 
merely towards keeping offenders out of prison, but also towards persuading 
them to change their attitude to society. It is this consideration which has led 
the Sub-Committee to the most imaginative and hopeful of all their pro- 
posals, namely that the criminal courts should be empowered to require 
offenders to carry out service to the community. The Council feel that this 
scheme, with its emphasis on the reformative value of service in association 
with volunteers, is likely to be a promising form of new non-custodial penalty 
and that its effectiveness is likely to be all the greater because it involves the 
positive co-operation of the offender. 

The most prominent of the existing non-custodial methods of treatment are 
the fine and the probation order. In considering the fine, the Sub-Committee 
were concerned that it should be a truly non-custodial penalty, and therefore 
attached great importance to the use and development of methods of enforce- 
ment other than imprisonment in default, and to a proper relation between the 
amount of a fine and the means of the defendant. On the latter point, the 
Sub-Committee concluded with regret that it would not be practicable to 
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introduce the Swedish day-fine system in this country. This decision is taken 
on the basis of circumstances as they are at present but the Council consider 
that there may be a case for re-examining the position at some future date. 
In the meantime they would like to see the courts in this country adopt the 
principle which underlies the Swedish system that in the determination of 
fines the gravity of the offence and the means of the offender should be separ- 
ately considered. 

Finally, the Council recognise the central position of the probation and 
after-care service in relation to non-custodial methods of treatment. The 
Sub-Committee’s proposals — in particular that offenders should carry out 
community service — would enlarge the scope and function of the probation 
and after-care service. The Sub-Committee have been in close touch with the 
Advisory Council for Probation and After-Care, to whom it would fall to 
consider the implications of these proposals as they affect the organisation 
and staffing of the service. At the same time, the Council think it right to 
emphasise the point made in paragraph 193 of the report that a widening of the 
role of the probation and after-care service in no sense implies that probation 
should come to be regarded as merely an accompaniment of other forms of 
order. On the contrary, probation as such must clearly play an increasing 
part in the non-custodial treatment of offenders as being a more economical, 
and often more valuable, sanction than deprivation of liberty. 

I am. Sir, 

Your obedient Servant, 

Kenneth Younger 



The Rt. Hon . Reginald Maudling, M.P., 

Her Majesty’s Principal Secretary of State 
for the Home Department. 
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